TYPE OF CASE:

CASE NUMBER:

STAFF REPORT DATE:

LPA HEARING DATE:

LPA HEARING TIME:

Town of Fort Myers Beach

COMMUNITY DEVELOPMENT DEPARTMENT
STAFF REPORT

Special Exception (SEZ) for Sunset Beach Tropical Grill
to extend consumption on premise (COP) into Times
Square

SEZ2015-0008

January 28, 2016

February 9, 2016

9:00 AM

STAFF RECOMMENDATION: APPROVE

1. APPLICATION SUMMARY

Applicant/Agent:

Request:

Subject property:

Physical Address:

TRAP #:
FLU:
Qurrgnt USEI S I:

Adjacent zonin

Terry Persaud

A special exception in the DOWNTOWN zoning district to
expand the outdoor consumption on premises (4COP)
approval for the Sunset Beach Tropical Grili Restaurant to
include an additional 160 square foot area in Times Square
consistent with the recently adopted Administrative Code.

See Attachment A

1028 Estero Boulevard

24-46-23-W3-00017.0000

Pedestrian Commercial & Recreation

Downtown & EC

Restaurant with 4COP alcohol license

nd lan Attachment E):
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North: Downtown (Local Color & La Ola) Pedestrian Commercial

FLUM.
South: EC (Gulf of Mexico), Tidal FLUM.
East: Downtown & EC (Parking lot & Crescent Beach Family Park)

and Pedestrian Commercial FLUM.

West: Downtown & EC (Time Square Bazar & Dairy Queen, The Pier
Peddlar & The Pierside Grill restaurant then Lynn Hall
Memorial Park].

II. BACKGROUND AND ANALYSI

Background:
The Sunset Beach Tropical Grill, 1028 Estero Boulevard, is a restaurant that has a 4 COP

liquor license. Itis located in Times Square near Crescent Beach Family Park.

The applicant has applied for a special exception to extend the Consumption on Premise
(COP) to a relatively small area in Times Square (see Attachment B). On September 9,
2015, Council adopted Administrative Code AC 1-2, Times Square Business Utilization (see
Attachment C), which provides a process for businesses in Times Square to utilize the
public rights of ways in the Times Square Pedestrian Plaza for extended business use such
as outdoor dining. The code accommodates 10 lease areas with the intent that these areas
will be utilized by the adjacent business. The applicant, on December 29, 2015 applied (see
Attachment D) to utilize 160 square feet of Times Square within lease area 8 (Top 0 Mast).

Land Development Code (LDC) Section 34-1264(a)(2)(a)(2) requires a special exception
for any establishment that wants to provide outdoor seating where patrons can consume
alcoholic beverages.

The restaurant is a popular, recently remodeled dining establishment in Times Square. The
Town recently created an Administrative Code to regulate the Town'’s Sidewalk Café or
Business Extension program in Times Square. The applicant desires to expand their
serving capacity into Times Square.

History

Prior to the current business operating on the site, the site was operated as the Top 0 Mast
with a 4 COP. The applicant applied on September 11, 2014 (COM14-0301) to perform
substantial repairs, remodel and deck replacement.

Staff has attached a report concerning COP in EC zoned areas, dated October 6, 2011 (See
Attachment F) that provides additional discussion concerning the history of the property.

Applicant Instant Request:
The applicant is seeking the ability to have tables and serve alcohol in a 160 square foot
area in Times Square (see Attachment B1).
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Restaurant Settin ntext:

The Sunset Beach Tropical Grill is adjacent to Crescent Beach Family Park. The restaurant
is located opposite from La Ola and Local Color on the gulf side of the Times Square
Pedestrian Plaza. The desired outdoor seating area is in Times Square on the Gulf side of
the square opposite of La Ola. As previously mentioned, the recently adopted
Administrative Code 1-2 Times Square Business Utilization of Town's Rights of Way
anticipates and accommodates the area that is proposed by this request. The request is
located in an area of similar uses in Times Square.

Special Exception Use

The LDC Chapter 34 defines the term special exception use as follows:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning
district, but which, when controlled as to number, area, location, or relation to the
neighborhood, would promote the public health, safety, welfare, order, comfort, convenience,
appearance, or prosperity, and may be permitted, in accordance with all applicable
regulations.

As noted above, the restaurant use and proposed expansion of outdoor COP is located in
close proximity to similar uses. The special exception process provides the opportunity to
condition the requested use if the conditions are reasonably related to the impacts of the
use that is the subject of the request.

Analysis:

The subject property, which includes the Beach Pierside Restaurant, is located in the
Downtown zoning district and within Times Square adjacent to similar uses. The subject
site is within walking distance to Lynn Hall Memorial Park and Crescent Beach Family Park
as well as numerous hotels, motels, and rental properties. This area of the Town is known
for a variety of establishments offering a range of food and beverage options, several
providing these services in the Times Square Pedestrian Plaza. This instant request for
outdoor consumption on premises in this area is not a unique or unusual request. In fact,
the recently adopted Administrative Code accommodates the use of the requested area.

The Town's Land Development Code (LDC) contains Subdivision II that provides
regulations specific to the DOWNTOWN zoning district. LDC section 34-678 allows
restaurants to provide outdoor seating areas in a manner that enhances the public realm
and improves the town'’s sense of place and property values. The property is located in one
of the most intensive commercial areas of the Town, Times Square. The subject site is
located away from the residential areas of the Town.

In the following section of this report, the request consistency with the Town's
Comprehensive Plan is discussed.
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Request Comprehensive Plan Consistency:

The subject site is classified by the Town’s comprehensive plan as “Pedestrian
Commercial.” The category descriptor policy is reproduced below:

Policy 4-B-6 "“PEDESTRIAN COMMERCIAL": a primarily commercial district
applied to the intense activity centers of Times Square (including Old San Carlos and
nearby portions of Estero Boulevard) and the area around the Villa Santini Plaza. For
new development, the maximum density is 6 dwelling units per acre {except where the
Future Land Use Map's “platted overlay” indicates a maximum density of 10 units per
acre for affordable units consistent with the adopted redevelopment plan).
Commercial activities must contribute to the pedestrian-oriented public realm as
described in this comprehensive plan and must meet the design concepts of this plan
and the Land Development Code. Where commercial uses are permitted, residential
uses are encouraged in upper floors. All “Marina” uses in Policy 4-B-7 are also allowed
on parcels that were zoned for marinas prior to adoption of this plan. Non-residential
uses (including motels and churches) now comprise 58.9% of the land in this category,
and this percentage shall not exceed 90%.

The subject site is thus located in a primarily commercial district namely the Times Square
activity center. The site is located along the Pedestrian Plaza as identified on Figure 34-7 of
the LDC. The requested outdoor seating will contribute to the pedestrian-oriented public
realm of Times Square.

The plan contains a Policy, Policy 4-A-3, which seeks to protect residential neighborhoods
from the impacts of “intrusive” commercial activities. This policy is reproduced below:

POLICY 4-A-3 The town shall protect residential neighborhoods from intrusive
commercial activities (see Policies 4-C-2 and 4-C-3).

The subject site is not located adjacent to a residential neighborhood. Policy 4-A-3 also
refers to two additional Policies, Policies 4-C-2 and 4-C-3 which are discussed below.

Policy 4-C-2 addresses “Commercial Intensity”. This policy states that “the maximum
intensity of allowable commercial development in any category may be controlled by
height restrictions or by other provisions of this plan and the Land Development Code”.
The policy also provides that standards in the LDC will encourage more intense commercial
uses only in the “Pedestrian Commercial” category. As stated previously, the subject site is
located in the Pedestrian Commercial category. The subject site is thus located in an area
that accommodates more intense commercial uses.

Policy 4-C-3 provides direction concerning commercial locations for new or expanded
commercial uses. This policy notes that where new or expanded commercial uses are
encouraged, as in the “Pedestrian Commercial” category, the Land Development Code shall
specify its permitted form and extent and provide a streamlined approval process. The
policy also specifies that the Planned Development process can also be utilized. This policy
also provides that the neighborhood context of proposed commercial uses is of paramount
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importance. The policy further states that “the sensitivity of a proposed commercial
activity to nearby residential areas can by affected by” the type of commercial activities
(such as traffic to be generated, hours of operation, and noise); physical scale (such as the
height, and bulk of proposed buildings); and, the orientation of buildings and parking. The
policy provides that “commercial activities that will intrude into residential neighborhoods
because of their type, scale, or orientation shall not be approved”.

Town Council is the final arbitrator of what constitutes commercial intrusion into a
residential neighborhood. In staffs opinion the requested activity does not have the
potential to disturb the “comfort” of residents as the nearest residences are located a
substantial distance away.

The comprehensive plan recognizes in Objective 10-C that downtown is a recreational hub
for island residents and visitors. Policy 10-C-2 delineates 3 public pedestrian plazas for the
town, “Times Square”, “Marina Plaza”, and “Central Green”. The subject site is, of course,
located in Times Square.

Special Exception Considerations:

The Land Development Code includes a list of items that the Town Council must consider, if
applicable, when reviewing approval of a requested special exception. These
“Considerations” are contained in LDC Section 34-88 and are reproduced and discussed
below.

a. Whether there exist changed or changing conditions which make approval of the
request appropriate.

The subject site has been used as a restaurant for several a decades. The Town Council has
recently adopted an Administrative Code that accommodates and regulates the desired
seating area. This constitutes changed conditions that make approval of the request
appropriate.

b. The testimony of any applicant.
The Council will be able to hear from the applicant at the public hearing,

c. The recommendation of staff and of the local planning agency.

The staff recommendation is contained in this staff report. The LPA recommendation will
be obtained at the LPA public hearing.

d. The testimony of the public.

The public will have the opportunity to testify at the LPA public hearing as well as at the
Town Council public hearing.
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e. Whether the request is consistent with the goals, objectives, policies and intent of the
Fort Myers Beach Comprehensive Plan.

The request is consistent with the goals, objectives, policies and intent of the Fort Myers
Beach Comprehensive Plan. The request does not raise any compatibility concerns with
any residential uses.

[ Whether the request meets or exceeds all performance and locational standards set
forth for the proposed use.

The proposed use is located in a fairly intense land use category, “Pedestrian Commercial”,
and is located in a public plaza. The requested use is compatible with adjacent uses. The
proposed outdoor seating and COP meets all performance and locational standards.

g. Whether the request will protect, conserve, or preserve environmentally critical areas
and natural resources.

The subject site is fully developed, contains no environmentally critical areas or natural
resources to protect, conserve, or preserve. No additional lighting is proposed by this
application. The property has been used as a restaurant for several decades.

h. Whether the request will be compatible with existing or planned uses and not cause
damage, hazard, nuisance, or other detriment to persons or property.

The request is compatible with existing and planned surrounding uses.

i. Whether a requested use will be in compliance with applicable general zoning
provisions and supplemental regulations pertaining to the use set forth in this chapter.

The requested outdoor seating will be in compliance with applicable general zoning
provisions. The use will be operated consistent with the requirements of the adopted
Administrative Code.

Special Exception Findings and Conclusions:

The Land Development Code, in Section 34-88, provides a series of Findings that Town
Council has to make before granting any special exception. The Town Council must find
that the applicant has demonstrated that the requested special exception:

a. Complies with the Fort Myers Beach Comprehensive Plan.
b. Complies with the Land Development Code.
c. Complies with other applicable town ordinances or codes.

Staff recommends that the Town Council find that the applicant has demonstrated that the

requested special exception complies with the Town’s Comprehensive Plan and the Land
Development Code. The requested use complies with the adopted Administrative Code.
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11i. RECOMMENDATION

Staff recommends APPROVAL of the requested special exception to expand the outdoor
consumption on premises (4COP) approval for the Beach Pierside Grill Restaurant to
include an additional 320 square foot area in Times Square consistent with the recently
adopted Administrative Code.

Staff recommends that approval of the special exception be subject to the following
conditions:

CONDITIONS OF APPROVAL:

1. Approval of this special exception does not exempt the subject property from any
provisions of the LDC.

2. The area of expansion into Times Square is limited to 160 square feet and is limited to
locations depicted on Exhibit B. No outdoor entertainment is approved.

3. Hours of operation for the Times Square outdoor seating area is from 11:00 AM to
11:00 PM.

4. A permit, consistent with the requirements of Administrative Code 1-2, must be applied
for, and be approved, prior to the use being established in Times Square.

Iv. LUSION

Approval of the requested rezoning is consistent with the Comprehensive Plan and the
recently adopted Administrative Code that regulates business use of the Times Square
Pedestrian Plaza. Staff recommends APPROVAL of the requested special exception.

Attachments:

A - Survey Plat/legal

B - Application materials

B1 - Proposed outdoor seating area
C-AC1-2

D - Sidewalk Café Permit Request

E - Aerial of surrounding zoning and land uses
F - COP in EC Report to LPA, October 6, 2011
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Attachment B DEC 29 7015 ’

Receivad Community Dave)

Town of Fort Myers Beach

COMMUNITY DEVELOPMENT DEPARTMENT

APPLICATION for PUBLIC HEARING

This is a two part application. Please be sure to fill out this form, which requires general
information, as well as the Supplemental Form application specific to action requested for the
subject property. Please submit one ORIGINAL paper copy, eleven (11) copies and one
digital/electronic copy of all required applications, supplemental information, exhibits and
documents. Please do not print and copy the instructions at the end of the application.

PROJECT NUMBER: 5 tew Led Q 2acle DATElQI 9 A'Q/ 3
SFleopried §ECC

Site Address: __{ 03—9 Esréw 8/ L’G/ F . 5 393 /

STRAP Number = 600 /7. Odd)
Applicant: Phone(@)}jjﬁ 2y O

Contact Phone:

Email Mﬁﬂ@@&/@& Fax:

Current Zoring District: Cﬁmmaﬂ
Future Land Use Map (FLUM) Category: __ | im2.  Saual €

FLUM Density Range: Platted Overlay: (A YES ] No
ACTION REQUESTED SUPPLEMENTAL FORM REQUIRED
)@Special Exception SFZ3015-000% PH-A
[] variance PH-B
[[] Conventional Rezoning PH-C
] Planned Development [ Commercial [J Residential PH-D
(] Master Concept Plan Extension PH-E
[] Appeal of Administrative Action PH-F
[] Vacation of Platted Right-of-way and Easement PH-G
(] Other - cite LDC Section: attach on separate sheet
10/12/2012 Town of Fort Myers Beach Page10f13

2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591



Town of Fort Myars Beach ]

DEC 29 1015

Recalved Community Deve!

PART I - General Information

A. Applicant™: “T—@’(L(.{ @M Phune:((b [ &J) T —2a YD

*Applicant must submit a statement under oath that he/she is the authorized represéntative of the property owner.
Please see PART 11l to complete the appropriate Affidavit form for the type of applicant.

Applicant Mailing Address: 3 (- ( ___QQM t N ofs LA—QA.; F-M.A SBCZS /[

Email: . Fax:

Contact Name: Phone
B. Relationship of Appli bi :
}gtpwner* [ Land Trust* [] Partnership*
[0 Corporation* [ Association* [] Condominium*
[J Subdivision* [0 Timeshare Condo* (] Contract Purchaser*

[ Authorized Representative*  [] Other* (please indicate)
*Applicant must submit a statement under oath that he/she is the authorized representative of the property owner.
Please see PART Il to complete the appropriate Affidavit form for the type of applicant.

C. Authorized Agent(s). Please list the name of Agent authorized to receive correspondence Agents

Name: _SQLEQ_Q_AM,__ Phone:

Address:

Email: Fax:

D. Other Agent(s). Please list the names of all Authorized Agents (attach extra sheets if necessary)

Name: Phone:
Address:

Email: Fax:

Name: Phone:
Address:

Email: Fax:

Name: Phone:
Address:

Email: Fax:

10/12/2012 Town of Fort Myers Beach Page 2 of 13
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[ Town of Fort Myeors Beach

DEC 2 9 201

Received Community Devel

PART II - Nature of Request

Requested Action (each request requires a separate application)

Special Exception
|:] Variance from LDC Section -
[[] conventional Rezoning from to
(] Planned Development
I:I Rezoning from to [J Commercial PD (] Residential PD

D Amendment. List the project number:

D Extension/reinstatement of Master Concept Plan. List project number:
[ Appeal of Administrative Action
[(] vacation [] Right-of-way [ Easement
[] Other. Please Explain:

PART III - Waivers

Please indicate any specific submittal items that have been waived by the Director for the
request. Attach a copy of the signed approval as Exhibit 3-1. (Use additional sheets if necessary)

Code Section: Description:
Code Section: Description:
Code Section: Description:

PART IV - Property Ownership

wrner (individug] or husband and wife)

FlTay . Phone: (Q’l?-) )’V‘J/’SOSFO

pay
Mailing Address® Lc.Cu.f M A 3R937
Email: RO[ - Fax:
10/12/2012 Town of Fort Myers Beach Page3 of 13
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Town of Fort Myers Beach

DEC 29 7018

Received Community Devel | :
- I

[C] Multiple Owners (including corporation, partnership, trust, association, condominium,
timeshare, or subdivision)
D Complete Disclosure of Interest Form (see below)
{1 Attach list of property owners as Exhibit 4-1
] Attach map showing property owners interests as Exhibit 4-2 (for multiple parcels)
|:] For condominiums and timeshares see Explanatory Notes Part IV (Page 11)

DISCLOSURE OF OWNERSHIP INTEREST

strar:_ 2 HY\Y G 23003 ppnorn-000©

If the property is owned in fee simple by an INDIVIDUAL, tenancy by the entirety, tenancy in
common, or joint tenancy, list all parties with an ownership interest as well as the percentage
of such interest.

Name and Address Percentage Ownership

If the property is owned by a CORPORATION, list the officers and stockholders and the
percentage of stock owned by each.

___’me, Addres;d@ﬁ \ﬂ Percentagewf Stock
L doey Yn

10/12/2012 Town of Fort Myers Beach Page 4 of 13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591



Town of Fort Myers Beach

DEC 2.9 2015

Receivad Conﬁmunity Deova!
Lz
Ea———————

If the property is in the name of a TRUSTEE, list the beneficiaries of the trust with

percentage of interest.

Name and Address Percentage of Interest

If the property is in the name of a GENERAL PARTNERSHIP OR LIMITED PARTNERSHIP,

list the names of the general and limited partners.

Name and Address Percentage of Ownership

If there is a CONTRACT FOR PURCHASE, whether contingent on this application or not,
and whether a Corporation, Trustee, or Partnership, list the names of the contract
purchasers below, including the officers, stockholders, beneficiaries, or partners.

Name, Address and Office Percentage of Stock

Date of Contract:

1071272012 Town of Fort Myers Beach Page50f13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591



Town of Fort Myers Beach .

DEC 2 9 2015

Received Community Deve! i

If any contingency clause or contract terms involve additional parties, list all individuals
or officers, if a corporation, partnership, or trust.

Name Address

For any changes of ownership or changes in contracts for purchase subsequent to the
date of the application, but prior to the date of final certificate of compliance, a
supplemental disclosure of interest must be filed.

The above is a full disclosure of all parties of interest in this application, to the best
of my knowledge and belief.

Xz =0 T e

Signature \ A Printed Name J

STATE OF FLORIDA)
COUNTY OF LEE)

=
The foregoing instrument was sworn to (or affirmed) and subscribed before me on i D ff)/ 9/ /15
(date) by (name of person providing oath or affirmation), who is

personally known to me or who has produced mn DL (type
of identification) as identification.

MISTY ALEXANDER y
Notary Public, State of FL o
s Comm. No, FF 900671 ignatute
f¥-Lomm. Expires Aug. 1, 2017 .
Printed Name s

10/12/2012 Town of Fort Myers Beach Page 6 0of 13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591




Town of Fort Myers Beach i

DEC 2920 |

Recelved Community Deve!

PART V - Property Information

A. Legal Description:
sTRAP: 34 -<llo- 33~ w3 - 6. o0
Property Address: __/ 023 €SJQ-UO Bf Jﬂf £ M. b 2333/
Is the subje& property within a platted subdivision recorded in the official Plat Books of Lee
County? mo. Attach a legible copy of the legal description as Exhibit 5-1.
[ Yes. Property identified in subdivision:
Book: Page: Unit: Block: Lot(s):

B. Boundary Survey:

Attach a Boundary Survey of the property meeting the minimum standards of Chapter
61G17-6 of the Florida Administrative Code. A Boundary Survey must bear the raised seal and
original signature of a Professional Surveyor and Mapper licensed to practice Surveying and
Mapping by the State of Florida. Attach and label as Exhibit 5-2.

C. Property Dimensions:

Width (please provide an average width if irregular in shape) 20 feet
Depth (please provide an average width if irregular in shape) 9‘ \ ( feet
Frontage on street; 20 feet. Frontage on waterbody: go feet
Total land area: [ 80 (] acres square feet

/a Attach Area Location Map as Exhibit 5-3

E. Property Restrictions (checkapplicable):
here are no deed restrictions and/or covenants on the subject property.
[C] A tist of deed restrictions and/or covenants affecting the subject property is attached as
Exhibit 5-4.
|:| A narrative statement detailing how the restrictions/covenants may or may not affect the
request is attached as Exhibit 5-5.

10/12/2012 Town of Fort Myers Beach Page 7 0f 13
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Town of Fort Myers Beach '

DEC 29 7015

Racelvad Community Devel

E Attach a llst of surrounding property owners mthm 500 feetas Exhlblt 5-6.
m Attach a map showing the surrounding property owners as Exhibit 5-7.
ﬂme’de Staff with two (2) sets of surrounding property owner mailing labels.

G. Future Land Use Category (see Future Land Use Map):

|:| Low Density D Marina
D Mixed Residential D Recreation
[:] Boulevard |:| Wetlands
[ErPedestrian Commercial [ Platted Overlay
H. Zoning (see officia Zoning Mapk
[C] rs (Residential Single-family) [] €F (Community Facilities)
[C] RC {Residential Conservation) CiN (Institutional)
1 RM (Residential Multifamily) [C] BB (Bay Beach)
D RPD {Residential Planned Development) OEc (Environmentally Critical)
CleM (Commercial Marine) E’DOWNTOWN
[]co (Commercial Office) [ ]sANTOS
a CB (Commercial Boulevard) D VILLAGE
[ cr (Commercial Resort) [] SANTINI

D CPD (Commercial Planned Development)

10/12/2012 Town of Fort Myers Beach PageBof13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591



Town of Fort Myers Beach

DEC 29 2015

Received Community Devai

PART VI ——

AFFIDAVIT
APPLICATION IS SIGNED BY AN INDIVIDUAL OWNER OR APPLICANT

W swear or affirm under oath, that I am the owner or the

authonzed reﬂre&entanve of the own s) of the property and that:

I have full authority to secure the approval(s) requested and to impose covenants and restrictions
on the referenced property as a result of any action approved by the Town of Fort Myers Beach in
accordance with this application and the Land Development Code;

All answers to the questions in this application and any sketches, data or other supplementary
matter attached hereto and made a part of this application are honest and true;

I have authorized the staff of the Town of Fort Myers Beach Community Development to enter upon
the property during normal working hours for the purpose of investigating and evaluating the
request made thru this application; and that

The property will not be transferred, conveyed, sold or subdivided unencumbered by the
conditions and restrictions imposed by the approved action.

Lo > lD[‘?/LO At

Signature of own*r or authorized agent E Date -

STATE OF FLORIDA)
COUNTY OF LEE)

The foregoing instrument was sworn to (or affirmed) and subscribed before me on L%L?B[Aj
(date) by (name of person providing oath or affirmation], who is
personally known e or who has produced _M,:D]: (type

of identification) as identification.

MISTY ALEXANDER

Notary Public, State of FL '
Comm. No. FF 900671 Signatire
MysBRRYn. Expires Aug. 1, 2017
Prlnte% Nam:j

10/12/2012 Town of Fart Myers Beach Page90f13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591



Town of Fort Myers Beach

DEC 29 1013

Raceived Community Devel |

PART VII - o v

AFFIDAVIT
APPLICATION IS SIGNED BY A CORPORATION, LIMITED LIABILITY COMPANY (L.L.C.),
LIMITED COMPANY (L.C.}, PARTNERSHIP, LIMITED PARTNERSHIP, OR TRUSTEE

./
L P} as %d—w (title)
.“:!!!!H"m lﬂi‘ A o b}I y), swear or affirm under oath, that | am the

owner or the authorized representative of the owner(s) of the property and that:

1. 1 have full authority to secure the approval(s) requested and to impose covenants and
restrictions on the referenced property as a result of any action approved by the County in
accordance with this application and the Land Development Code;

2. All answers to the questions in this application and any sketches, data or other
supplementary matter attached hereto and made a part of this application are honest and
true;

3. 1 have authorized the staff of Lee County Community Development to enter upon the
property during normal working hours for the purpose of investigating and evaluating the
request made thru this application; and that
The property will not be transferred, conveyed, sold or subdivided unencumbered by the
conditions and restrictions imposed by the approved action.

CP@VSQJ—kd (P/SDL’A/-IQ% F londdl T n d&s—)"wbqov

Name of Entity (corporation, pa , LLP, LLC, etc)
Signature Title
| Ry ,|/C O 10| 4|2olg
Typed or Printed Nkme Date ©
STATE OF FLORIDA)
COUNTY OF LEE)
The foregoing instrument was sworn to {or affirmed) and subscribed before me on 1(}[_9,[1.5
(date) by i[mi:&mud— (name of person providing oath or affirmation); who is
personally known e or who has produced M DL (type

of identification)} as identification.

MISTY ALEXANDER ;
Notary Pl:‘I:HcFFsgl%tgsof FL Signatu
E,ﬁgnm. 71
Ny Comm. Expires Aug. 1, 2017 Jﬂ;ﬁ%_mm
Printed Name

10/12/2012 Town of Fort Myers Beach Page 10 0f 13
2523 Estero Blvd Fort Myers Beach, Florida 33931
Phone: 239-765-0202  Fax: 239-765-0591
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From the Southwest coruer of Block E, CRESCENT PARK ADDITION, as per piat tInemo‘I"i-Tniﬂi!ill!tl—'—'—-J

in Plat Book 4, Page 46, of the Public Records of Lee County, Florida, on the East line of Section 24,
Township 46 South of Range 23 East, run South along said line 53.24 feet to the South Line of
County Road right-of-way 30 feet wide; thence run Northwesterly at an inclusive angle of 69° 54’
with said Section line along the South line of said right-of-way 632.63 feet to the point of beginning of
the land herein described.

From said point of begianing continue Northwesterly along South line of said right-of-way 80 feet;
thence Southwesterly at included angle of 90* to the waters of the Gull of Mezxico; thence ron
Southeasterly along said waters to a poiat on a line perpendicolar to the first mentioned County
road, through point of beginning; thence run Northeasterly along said perpendicular Hue to the point
of beginning.

and

From the Southwest corner of Block E, CRESCENT PARK ADDITION, as per plat thereof recorded
in Plat Book 4, Page 46, of the Public Records of Lee County, Florida, on the East line of Section 24,
Township 46 South of Range 23 East, run South along said line 53.24 feet to the South Line of
County Road right-of-way 50 feet wide; thence run Northwesterly at an inclusive angle of 69" 54'
with said Section line along the South line of said right-of-way 532.63 feet to the poiot of beginuning of
land herein described; continue Northwesterly along South line of said right-of-way for 100 feet;
thence Southwesterly perpendicular to said road to the waters of the Gulf of Mexico; thence
Southeasterly along said waters to a point on a line perpendicular to said road through point of
beginuving; thence run Northeasterly along said perpendicular line to the point of beginning.
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SHEET 2 OF 2
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Town of Fort Myers Beach,

DEPARTMENT OF PUBLIC WORKS
2523 ESTERO BOULEVARD, FORT MYERS BEACH,
(239( 765-0202

]
{

Florida

FLORIDA 33931

Exhibit 1 : Proposed Business Operation Permits at Time Square
20 foot Firelane offset from Existing Permit Areas

Date:

6/2/2015 PWGIS

Drawn By: Sheet:

Scale:

1 1"=30"'

D Proposed Business Permit Areas
FireLane

D Time Square ROW Area - 43,284 sq. ft.

DEC 2 9 1015

| Roceived Gommunity Gevel |

Exh . L. L $-7

WG1S-SANGIS_DalavircGiS Map Docs And Repans\FMB-CommDeviProjectsiTown SquamBlzPermitAraas T

PemiAraasExhibnt_201508.mxd



Case # Date Received
Planner Date of Sulficiency/Completeness

Town of Fort Myers Beach

Town of Fort Myers Beach

DEC 29 7015

Received Community Deval

Zoning Division

Supplement PH-A

Additional Required Information for a
Special Exception Application

This is the second part of a two-part apglication. This part requests specific
information for a special exception. Include this form with the Request for Public
Hearing form.

PojectName: S, 0 Sele  Peoclhe vaprod D
Authorized Applicant: “ 1 =0 R ¢, < L.2° J/M )
LeePA STRAP Number(s): 5 | F‘F\é’ 2% LW 3 ODD(] . ODDD

Current Property Status: C.o A ,V
Current Zoning: (T nn M?Ja_C@vﬁ l

Future Land Use Map (FLUM) Category: T, me ‘S é (e
Platted Overlay? X _yes__no  FLUM Density Range:

Requested Action:
[ 1 Useof premises in the EC (Environmentally Critical) zoning district for:

[ ] Useof premises in the'/l ime S @il } zoning district for:
. v Cxlen gy o8
y g

Supplement PH-A for Special Exceptions 04/08 Page 1 of 6



Case# Date Received

Planner Date of Sofficiency/Completeness
Town of Fort Myars Beach |
PART1 |
Narrative Statements DEC 29 2015
Recelvad Community Devel _

A. Request for: (indicate the proposed use that requires a special excepfion)

To  Sewe adeotn! & foxd  pu—time S
Ty FPodT  oF Lok -‘*o/ : P4

B. Reasons for request: (state how the property qualifies for a special exception
and what impact granting the request could have on surrounding properties.
Direct these statements toward the guidelines in LDC Section 34-88)

The property qualifies for a Special Exception because:

,\MSTCD %4  Towon) obh Bt Muu/- y
DA Ll % 'z'——-\glé/ G- e P&/m:

Lnfole Bvsie ~s Qoo

Supplement PH-A for Special Exceptions 04/08 Page 2 of 6



Town of Fort Myars Beach |
Case#t Date Received

Planner Date of Sufficiency/Completeness

DEC 29 101§

Recelved Community Devel

Granting the requested Special Exception could impact surrounding properties
as follows: l\/ 0 Y- -Ye
{ d

PART 2
Submittal Requirements

All applications for a special exception must submit fourteen (14) copies of this
application form and all applicable exhibits.

Required Items
e Public Hearing Request Form
¢ Supplemental form PH-A
¢ Site Plan (to scale) including the current use of all existing structures on
the site, and those on adjacent properties within 100 feet of the perimeter;
all proposed structures and uses for the site; and any proposed fencing
and screening.

For New Communication Towers:

a. Lee County Application for Communication Tower
b. Shared-Use Plan Agreement

Supplement PH-A for Special Exceptions 04/08 Page 3 of 6
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Attachment C

ﬁ_%,/
Etagfisfiod 1995

Town of Fort Myers Beach
Administrative Code 1-2

Times Square Business Utilization
of Town’s Rights of Way

PURPOSE

This Administrative Code provides a process for businesses to utilize the Town of Fort Myers
Beach rights of way (ROW) in the Times Square Pedestrian Plaza for the extended business of
outdoor dining and display of merchandise. This is necessary to properly regulate the
utilization of the Estero Boulevard and Old San Carlos Boulevard rights of way. This Code
also standardizes the process of issuing permits to utilize the Plaza for business purposes, as
well as the means by which these permits are enforced by the Town.

DEFINITIONS
Authorized Use: The occupation of the Town’s rights of way by virtue of an approved
permit.

Encroachment: An occupation or use of the Town’s rights of way which has not been
authorized by the approval of a permit.

Extended Business Use Area: The area an adjacent business occupies by permit within the
Times Square Pedestrian Plaza.

Times Square Pedestrian Plaza: Refer to Land Development Code Figure 34-7.

Plaza Outdoor Dining: Restaurant seating located within the Times Square Pedestrian Plaza
within the Town’s rights of way adjacent to the restaurant establishment.

Plaza Outdoor Display of Merchandise: Products for sale adjacent to businesses located
within the Times Square Pedestrian Plaza.

Rights of Way: A general term denoting land, property, or interest therein, usually in a strip,
acquired for or devoted to a highway, road, street, bridge, alley, or public utility easement, for
which the Town is the authority that has jurisdiction and control and may lawfully grant access
to pursuant to applicable law, and includes the surface, the air space over the surface and the
area below the surface,

A.C. 1-2: Times Square Business Utilization Page 1
of Town's Rights of way 09/09/2015



GENERAL

The basic principle underlying this Code is that no person or entity may lawfully occupy or use
the Town’s rights of way without authorization to do so. This Code specifies the rules,
regulations and process to utilize the rights of way within the Time Square Pedestrian Plaza.

IDENTIFYING EXTENDED BUSINESS USE AREA

Extension area must be directly adjacent to (in front of) business operation as identified on
Exhibit 1. Business must be conducted only within the premise extension area by the adjacent
existing business (no exception). This is an extension of business area- no subletting to other
vendors will be permitted. Permittee may not place any objects outside of the extended use area
within the pedestrian plaza. Extension area will be marked off and designated by a blue marked
paver or other marker material as indicated by the Town. Exhibit 1 depicts the total leasable
areas. A Permittee may choose to lease a portion or the entirety of the extended business use
area.

PERMITTEE USE OF EXTENDED BUSINESS USE AREA

Permittee may place personal property, limited to a hostess stand, tables (with or without
umbrellas) and chairs in designated area immediately adjacent to their place of business upon
permit approval and payment of all fees. Umbrellas must maintain a 7 foot clearance or greater
from the ground to the overhang; overhang must stay within permitted extended use area.

Tables, Chairs, Umbrellas and other furnishings associated with the outdoor seating area must
be of sufficient quality design, materials, and workmanship to ensure the safety and convenience
of area occupants and compatibility with adjacent uses. No tables, chairs or any other parts of an
outdoor seating area will be attached, chained or in any manner affixed to any tree, post, sign or
other fixture, curb or sidewalk in or near permitted area.

Food preparation must only occur within the enclosed principal building containing the eating or
drinking establishment.

All outdoor entertainment must cease by 11:00 PM. The property must utilize best management
practices that include the following:

a. The Permittee must utilize an internal sound system that will by managed and
controlled by the property manger
b. All amplified performers will utilize the installed internal sound system

The property will adhere to the Town’s Noise Ordinance.

EXTENDED BUSINESS USE AREA SIGNAGE

One menu board is permitted per each extended business use area. No secondary signs allowed.
All signs must comply with the sign ordinance except for the umbrellas at Plaka Restaurant.
Plaka Restaurant umbrellas must comply within 5 years of adopted date of this Code. This
exception only applies to the current umbrellas which include the name of the establishment.
Signage is not permitted on tables, chairs, umbrellas, or any other furnishings associated with
outdoor seating areas that are visible from right-of-way.

A.C. 1-2: Times Square Business Utilization Page 2
of Town's Rights of way 09/09/2015



MAKING THE DECISION TO PERMIT THE EXTENDED BUSINESS USE AREA

The Town will maintain an application for businesses to obtain the right to utilize the extended
business use area. Each Permittee must fill out the application and receive approval through the
Town to use the publicly owned area of Times Square. The application to utilize an extended
business use area must be submitted by September 15". The license will be approved and
issued by October 1*.

The Permittee is only eligible to utilize the adjacent extended business use area as depicted on
Exhibit 1. The permittee will provide a seating plan that provides the width and depth of the use
area, including the number of tables, chairs, umbrellas and location of hostess stand if
applicable. Chairs and umbrellas must be approved by the Town.

DURATION OF PERMITTED USE
Permit will extend from October 1 through September 30 of the following year.

PERMIT FEES

On October 1%, 2015 Town Council approved $6.00 per square footage rate. This rate was
established for a 3 year period and to be reassessed after this period. Any rate increases will
correspond with the Consumer Price Index (CPI) Southern All Urban Consumers. Every year,
after the initial 3 year period, Town Council may adjust rate and update the fee schedule
accordingly. All fees must be submitted to the Town by October 31%, 2015. If the Permittee
chooses to pay monthly, an additional administrative fee will be charged and will be due on the
last day of each month for the following month.

Should the Permittee fail to pay the annual or monthly fee, the agreement will be considered null
and void and Permittee will be required to vacate the extension of premises. Agreements will
not be effective until all fees are paid. The Permittee will be responsible for sales tax and must
submit proof to Town Hall.

Should the extended business use area be unavailable for Town related projects, the Permittee
will not be subject to fees for the duration of the project.

LICENSES, CONSUMPTION ON PREMISES AND INSURANCE

Any business that is required to have a State of Florida Alcoholic Beverages and Tobacco
Extension of Premises Permit must provide a current copy to the Town. Permittee must apply
for an on-premises consumption of alcoholic beverages permit if applicable. The permit for
consumption-on-premises requires the following:

a. The site plan must include a detailed seating plan.

b. A written statement describing the type of state liquor license to be acquired, e.g.,
2 COP, 4 COP, SRX, 11C, extension of premises, etc., and the anticipated hours
of operation for the business, must be submitted.

Permittee must secure and maintain insurance for the extension area and provide a Certificate of
[nsurance naming the Town of Fort Myers Beach as a Certificate Holder and as an Additional

A.C. 1-2: Times Square Business Utilization Page 3
of Town's Rights of way 09/09/2015



Insured Party. Insurance coverage must remain in effect for the duration of the permit
agreement.

Permittee must provide a current copy of their Lee County Occupational License and State of
Florida Department of Business and Professional Regulation Food Service Permit prior to
signing the permit agreement.

Should a required license, permit or insurance come up for renewal during this contract, all new
supporting documentation must be submitted to Town Hall within Ten (10) business days of
receipt.

The Permittee must contain the extended business use within the approved extended business
use area as depicted on Exhibit 1.

MAINTENANCE OF PREMISES

Each Permittee must maintain the cleanliness of the extended business use area. Debris such as
paper products, cans/bottles, straws, cigarette butts, palm fronds must be picked up daily. The
premise extension area will cleared of all property when notified by the Town that a paver
cleaning is scheduled.

Tables, chairs and other objects must be immediately removed for emergencies and general
mainienance. Permittee must stack neatly all chairs, tables and umbrellas every night.

PLAZA DAMAGE AND TOWN PROPERTY

The Permittee assumes and accepts responsibility of any damage other than normal wear and
tear caused to Town property by reason of the use of the property. All trees, lamp posts and
public benches are the property of the Town of Fort Myers Beach and must not be used by the
business in any way, nor will they be altered in any way by the business.

TRASH COLLECTION SERVICES

All trash receptacles must be kept on Permittee property in a neat and sanitary manner. All
cardboard is to be flattened and placed in a Town of Fort Myers Beach plastic bag. Town Staff
has right of entry to collect waste as needed.

Permittee will pay trash removal fee as established by Town Council and set forth in the fee
schedule.

FIRE LANE PATH, UTILITY EASMENTS AND OTHER PUBLIC USE AREAS
Permitiee must not obstruct the movement of pedestrians along sidewalks or through areas
intended for public use. All utility easements must be kept clear for easy accessibility.

Permittee must keep all fencing, tables, chairs etc. out of the 20 foot Fire Lane Path and 5 foot
utility easements as depicted on Exhibit 1. The Fire Lane Path must be kept clear of all extended
business use to allow the passage of emergency vehicles. No soliciting of any kind is permitted
outside of the business use area including food sampling, handing out menus etc.

A.C. 1-2: Times Square Business Utilization Page 4
of Town'’s Rights of way 09/09/2015



ENFORCEMENT

Permitiee must abide by all rules and regulations, violations will be issued in writing by a Town
Official or its delegate. After three (3) written warnings to the business owner and property
owner, the extension permit will be revoked.

Approval of sidewalk café application is subject to revocation at all times. May be revoked or
suspended if found that:

® The permit holder does not have insurance which is correct and effective in the
minimum amounts

* Any necessary business or health permit or license has been suspended, revoked or
canceled;

e The permit holder exceeds the approved square footage by placing any additional tables,
chairs, etc., beyond the approved area;

e The permit holder has failed to correct violations of this article or conditions of this
permit within 72 hours of receipt of the notice of violations delivered in writing to the
property, or.

The site is not in compliance with the approved outdoor seating site plan.
The Permittee does not pay monthly/yearly extension of use fee.

If a Permittee’s license is revoked under this section, no refunds will be issued.

A.C. 1-2: Times Square Business Utilization Page 5
of Town'’s Rights of way 09/09/2015
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Attachment D

Town of Fort Myers Beach
Public Works Depariment
2015-2016 Application

']'OP 0" Mast

ﬁl.;ﬁr,,_ﬁ_m e

2525 Estero Blvd. Fort Myers Beach, FL. 33931 Sidewalk Café Policy
Phone: 239-765-0202 Fax: 239-765-0909

COST IS $6.00 PER SQUARE FOOT FOR THE 2015-2016 FISCAL YEAR. |
REVIEW STANDARDS: b

3. The following standards are applicable only to Sidewalk Cafes:
A. Asidewalk café permit issued expires annually on September 30.
B. [Insurance / hold harmless requirements

i. The operalor of the ealing or drinking establishment must enter into a Hold Harmless agreement with the Town that has been

approved as lo form by the Town Attomey and includes the following:

il Ensures that the operalor Is adequalely insured against and indemnifies and holds the Tawn hamiless for any claims for
damages or injury arising from sidewalk dining operations, and will maintain the sidewalk sealing area and facilities in
good repair and in a neat and clean condition:

a. Commercial general liability insurance in the amount of $1,000,000.00, per occurence, for bodily injury
and property damage; and

b. The Town must be named as an additional insured on this policy, and a certificate of insurance
containing an endorsement must be issued as part of the policy.

iii. ~ Forsidewalk cales which serve alcohalic beverages, alcoholic-license liability insurance in he amounl of $1,000,000.00
per occurrence for bodily injury and properly damage. The Town must be named as an addilional insured on this policy
and a certificale of insurance containing an endorsement must be issued as part of the policy.

iv. Authorizes the Town to suspend authorization of the outdoor seating use, and to remove or relocate or order the removal or
relocation of any sidewalk sealing facilities, at Ihe owner's expense, as necessary lo accommodate repair work being done lo
the sidewalk or ather areas within the right-of-way containing or near the outdoor sealing area

C. On-premises cansumplion of alcoholic beverages. If the request is for a consumption-on-premises permit;

I The site plan mustinclude a delailed parking plan.

li. A writlen statement describing the type of stale liquor license to be acquired, e.g., 2 COP, 4 COP, SRX, 11C, extension of
premises, elc., and the anlicipated hours of operation for the business, musl be submitied.

4. Revocation of Sldewalk Caf8 Permit

The approval of a sidewalk cafe permil is subject lo revocation al all times. A sidewalk cafe permit may be revoked or suspended if il
is found that:

A, The pemil holder dogs not have insurance which is correct and efiective in the minimum amounts required;

B. Any necessary business or health permit of license has been suspended, revoked or canceled;

C. The permit holder exceeds the approved square foolage by placing any additional tables, chairs, etc., beyond the approved
area;

D. The pemil holder has failed to correct violalions of this article or conditions of this permit within 72 hours of receipt of the nolice
of violations delivered in writing to the property;

E. The sileis not in compliance with the approved ouldoor sealing site plan; or

F.  The Permittee has received three (3) writlen warnings of non-compliance wilh the Sidewalk Café Permil or the requirements of
the applicable Administrative Code.

Application Checklist

@ 2;3:2:::'8;‘::8??;&&]& E::;?::L'::f:;:ﬁ:; NS Original Hold Harmless Agreement;
0O QOriginal Owners Affidavit;

. Copy of a valid cerfificate of liability insurance
o[prm e, | [ o
] Copy °f;?‘m“pf2°“:' License ] | Consumption an Premises Permit if applicable
0 Outdoor furniture ;pe-cls/ii-i:;?ons O Current survey

Sidewalk Café Policy Application 2015-2016 Page 1 8/24/2015



Town of Fort Myers Beach
Public Works Department
2015-2016 Application

Toturfshied 1wes

2525 Estero Blvd. Fort Myers Beach, FL. 33931 Sidewalk Café Policy
Phone: 239-765.0202 Fax: 239-765-0909

One (1) copy of the approved plans must be slored on-site and made available to Town Code Compliance inspector
upon request.

This application will be reviewed for compliance with Town ordinances and must be approved by the Public Works

Department, Fire Rescue, Bullding, Zoning Department and any other Town Department deemed necessary by
Town Staff.

SunseT Behc TP Teesy Peltsup

BUSINESS NAME SE(G~  APPLICANTS
1028 €Esle.o Blud 26l @mipde o Frb
NAME BUSINESS ADDRESS APPLICANT HOME ADDRESS ~
G ssﬂ (b3l /029
SINESS PHONE NUMBER HOME PHONE
— P@vsueﬁ_prw @GLOl 'COUN_
BUSINESS FAX NUMBER E-MAILADDRESS

Application is hereby made for the Sidewalk Cafe permit describad hereon. The undersigned has reviewed this
application and all information contalned herein is true and correct. | understand that this is an application only and
submission thereof does not authorize me to begin operation of the Sidewalk Cafe. | may begin operation only after
a permit has been issued. | acknowledge that the application fee Is non-refundable. | understand thal the
application, attachments and fees become public record. | also acknowledge that the payment of the application fee
does not guarantee approval. Any questions regarding this process should be directed to the Public Waorks
Depariment. ! have read and understand the reguiations pertaining to sidewalk cafes.

el

APPLICANT'S SIGNATURE DATE
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Town of Fort Myers Beach
Public Works Depariment
2015-2016 Application

2525 Estero Blvd. Fort Myers Beach, FL. 33931 Sidewalk Café Policy
Phone: 239-765-0202 Fax: 239-765-0909

A

S q- : g?sﬁ{ne&ﬁisk‘s(in the operation and maintenance of the permitted area

during the term of this permit and any renewal thereto and will be solely responsible and answerable for all
accidents or injuries to persons or property arising out of or caused in pursuant of the Sidewalk Café Permit, or
arising out of the outdoor dining operation and/or maintenance of the permitted area and appurtenances
thereto. Permit Holder further agrees lo mainlain its outdoor facilities in good repair and in a neat and clean
condilion. Permit Holder must maintain clear pathways as well as all laws and ordinances of the Town,

county, state and federal agencies directly relating to the operation of the sidewalk café described in the
permit.

Tﬂ’ﬁ"ﬂg L ¢
%MM gqu;k . , hereby ants and agrees in consideration of the grant by the Town of

Fort Myers Beach (“Town"), of a permit to operate a Sidewalk Café and for other good and valuable
consideration, | hereby agree to defend, indemnify and forever hold the Town, ils officers, officials,
employees and agents, harmless against any and all claims brought against the Town, its agents, officers,
officials and/or employees from all claims (which must include, but not limited to, the defense of any claim and
any and all costs in any judicial or quasi-judicial proceedings and for any and all damages or penalties of any
kind or nature), for any loss, damage or injury of any kind or character whatsoever without limitation, including
reasonable attorey’s fees, sustained by any person or property whatsoever kind and nature, whether direct or
indirect, as a result and in relation with the operation and maintenance of a Sidewalk Café on Town owned
property whelher such damages are due or claimed to be due ta any carelessness, negligence or improper
conduct of the Permit Holder, or any servant, agent or employee of the Permit Holder.

~t v
gA‘SMP P}D{:’" ‘ . ;Erther angny time the Town may request the temporary
0

val of the outdoor dining facilities to make repairs to the sidewalk, parking area, water, sewer, or
other utilities located on the sidewalk or adjacent to Town property if said facilities interfere with the ability

of the Town to access ar to make repairs. agrees to Hold the Town Harmless for
any disruption, loss or termination of business during the repair period.

S«l} P)LQ()’\ +mr agrLMe has oblained and will continue to maintain the

equired Commercial General Insurance and has listed the Town of Forl Myers Beach as an additional insured

on said policy and the certificate of endorsement has been made part of said insurance policy. Said
Certificate of Insurance will be furnished to the Town. It is intended to provide a source, in addition to the
Permit Holder, from which the Town may seek payment of (a) Permit Holder's liability for both its own
negligence, as well as actual or alleged negligence of the Town and/or (b) the cost of defending such claims.
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Town of Fort Myers Beach
Public Works Department
2015-2016 Application

2525 Estero Blvd. Fort Myers Beach, FL. 33931 Sidewalk Café Policy
Phone: 239-765-0202 Fax: 239-765-0909

| HAVE CAREFULLY READ THE FOREGOING HOLD HARMLESS AGREEMENT AND KNOW THE
CONTENTS THEREOF AND HAVE SIGNED THIS DOCUMENT AS MY OWN FREE ACT.

| expressiy agree that this Hold Harmless Agreement is intended to be as broad and as inclusive as permitted
by laws of the State of Florida, and that if any portion thereof is held invalid, it is agreed that the balance will
natwithstanding, continue in full force and effect.

Slate of Florida
Count of
On this, the day of » 20__ before me, the undersigned Notary Public of the State of Florida, the
foregoing instrument was acknowledged by (name of corporate officer), (title), of
a (state of corparation) corporation, on behalf of the
corporation.

WITNESS my hand and official seal

Applicant’s namb’and signature

Notary Public, State of Flarida
My Commission Expires:

Printed, typed or stamped name of Notary Public \Jﬂ’\ ) a_olm’ndu_,
Exaclly as Commissioned .
Misty” Mexander

MISTY ALEXANDER
Notary Public, State of Fi_
Comm. No. FF 900671
Comm. Expires Aug. 1, 2017

Personally known to me; or Produced Identification

Typeof ID:_TON O
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Town of Fort Myers Beach
Public Works Department
2015-2016 Application

\? J.rhtJ ”5 =
2525 Estero Bivd. Fort Myers Beach, FL. 33931 Sidewalk Café Policy
Phone: 239-765-0202 Fax: 239-765-0909

Landowners Consent to Operate A
Sidewalk Café

The owner of the premises where you plan to operate your sidewalk café must complete this form,

| certify that I, =20, PEP——M , @am the legal owner of the land and improvement located at:
(Name))

joz8  Ecloo Bivd, PR
{Address)
Further, | give my consent to, Sﬂ’l\&@’ ,

(Name of Applicant/Lease Holder)

to maintain a sidewalk café in front of said land and improvement while | am the owner, unless soorier revoked
by me. Owner hereby agrees to provide Lessee with a thirty (30) day nofice of Revocation. Owner is hereby
responsible to provide notice of such revocation to the Town of Fort Myers Beach within ten (10) days of the
revocation.

| swear that the information provided herein is true, accurate, and complete.

N e

Signature of 0\"naf e

i Z b 2yS- oxd
Print Name Telephotie Number -
BB St sl woy Comep ] gy

Notary Public, State of Florida
My Commission Expires: _m’_m_ll_ﬂf}ﬂ

Printed, typed or stamped name of Notary Public aD.Lbfand-l‘U
exactly as Commissioned .

Misty’ Alexander
Personally known to me; or
Produced idenlification MISTY ALEXANDER
Typeof ID:_MANTM. Notary Public, State of FL

Comm. No. FF 900671
My Comm., Expires Aug. 1, 2017
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Town of Fort Myers Beach
Public Works Department
2015-2016 Application

2625 Estero Blud Fort Myers Beach FL. 33931 Sidewalk Café Policy

Phone: 239-765-0202 Fax: 239-765-0909
= Approval of a Commercial Use Certificate does not give you permissicn to open for business,
= Approval of a Commercial Use Certificate is good until September 30 of the current fiscal year, fee of $100.00.

Outdoor Seating Number of tables & Number of chairs 3 <
Please describe the operation of your business in sufficient detail to enable the Town lo determine whether the
proposed activily is permitied by zoning regulations. Depending on the type of business additional documentatlon
andlor a mgre detailed ges iptlon of the buslness y ba required, |
é. M g ddrov  Bawv tn ok
McHuo|. -
Applicant E Business
Print Name and Title Name of Business
’@M ﬁr’élw Noder %EQCJ-\ |;t,gu,() &’{_,(_’
Strest Address ! Strest Address
1029 €sfeco Blvd . 1029 Esbio Blud F. mﬁ pr
Mailing Address City/ State/ Zip Mailing Address Clty/ State/ Zip
! Pminole LRy R AR to2g s Blvd F-rd ﬁg}fﬂ
Phone Phona
| Number | 558 Number. .DSGh Ul - (029
Fax —— Fax — /7
Number Number
Ematl [P sou APep@ ol o [Emal | S conse) Beacl @gm@__-ﬁh
Number of Employases = :gguan_a Feet occupled i

Date 10 |7 [201 X!

Dale Paid:

Signature

Zoning District: Paid by; Cash Check No. Receipt No.:

(non-refundable)

The above In compliance with use requirements of the district in which the activity is proposed to be

described business located.

has been not in conformance with the use requirements of the dislrict in which the activity is proposed

determined {o be fo be located.

Additional comments:

|

Reviewed by: Approved: Date: Date Applicant Notified:

Denied:

Sidewalk Café Policy Application 2015-2016 Page 6 8/24/2015



Town of Fort Myers Beach
Public Works Department
2015-2016 Application

Setap e 192

2525 Estero Blvd. Fort Myers Beach FL. 33931 Sidewalk Café Policy
Phone: 239-765-0202 Fax: 239-765-0909

[ Total number of tables and chairs: | Alcohol License: License Number;

g £1600 123 4Cpp
e _

*_ bhten

e [4/
W/ﬁ - Ms Cof ’/% Aﬂmdh |41

¥ ' i Az i l.T'.‘ o A
Department | Sigyature/’Approval Department Designee

TFire Department

———-

Additional Comments:

Sidewalk Café Policy Application 2015-2016 Page 7 8/24/2015
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Flash Fumniture XA-30-COTA-GG Flash Furnitre XA-30-COTA-GG Pub Height Table Page 1af2
[Saan:h 100 000 Products Search | ]
AT DML axost o (g
(8 00)2 1 5-9293 Request A Quole | Lease Applicalion | Requesi A Calalog
. Puzra ang - Focd Shelving Bishwashing Eoptiny i
Rufrigaratan Crriconsions Fusatyrs Proparaten |Racks & cans|  Sanbaton Equipnont Dnng Romy Sate Heas Clearanco
How | Top Rated| Schuctitemorsom | Free Skipping] GSA Approved] Samo Day Stiaping] EMERGY STAR  Qubii it] Buymy Guwles

See of Fyumityrg See b Begtaurani Tables Sce ol Table nd Basg Bets Sec 23 Flagh Fumiture Tatile snd Brss S

Flash Furniture XA-<30-COTA-GG Pub Height Table
Greal For Use With Table Coverings

Product Datails

This Flash Fumniture XA-30-COTA-GG s a pub heighl table. This mode Is designed for commercial
use. This lable. Flash Fumiture XA-30-COTA-GG |8 adjusiable 1o either J0°H or 42°H, This product
can be used as-Is or laoks great with table coverings. This Flash Furnitume XA-30-COTA-GG with
round birchwoud fable top has a Black PVC edge. This unil Is perfect fof any foodservice operation.
With a quadruple coating of palyureihane vamish, this Flash Fumiiure XA-30-COTA-GG holds up
during busy services. This model Is 30"Diam and weighs 24 Ibs. This cocktadl table, also known as
Flash Furmifure XA-30-COTA-GG has a one year imited wamanty. This item Is easy to use and set
up. This bar heigh! Fizsh Fumilure XA-30-COTA-GG has a Chrome column. This product has an
aluminum footed base with selfleveling floor glides, Central Restauant Products offers this Flash
Fumifure XA-30-COTA-GG wilh fast shipping.

This Flash Fumiiuse XA-30-COTA-GG features

» Adjusiabe 1o 30°H or 42°H

Round blichwood 1op

Alutminum base with setf-teveling floor glides

+ Chrome column

30°Diam. 24 lbs.

Brand. Flash Furnilure

MIg Part#. XA-30-COTA-GG

Model#. 47K-172

Your Cost.

573. 99 /Each

Quantity:

1

Be e fint 15 VWnic 8 Roview

F

-

SEND A QUESTION

REQUEST A COMPLIMENTARY QUOTE

hitpeiAwww.centralrestaurant.com/F lash-Furniture-XA-30- COTA-GG-Pub-Height- T abie- c76p380969. il

October 09, 2015



Flash Furnihre XA-30-COTA-GG Flash Furnifre XA-30-COTA-GG Pub Helght Table
ONE YEAR LIMITED WARRANTY

Back {0 Top

Specifications

Modeis: ATH-172
Walght 24 lbs.
Helght: Adjustabie
Diamaetar: a
Typa: Round
Catalog Page: 358 View Master Calalog Page
Back to Top
Reviews

See al of our Top Raled Producls

l REVIEW SNAPSHOT® ty PowesRevarws Express

Not yet rated. Be tha first lo Wrile a Review

Back to Top

Page 2 of 2

CatalogiEmail

7 5 It
(LSRR G
Tomlbiaiir s

& Cental Products LLC

CENTRAL RESTAURANT™

(800)215-9293

TITD O wirgeinen Ro
hud anapelis Y 26268

mpJMww.eerﬁdrutarm:muFlgh—FWU&XA—ED-COTAGG-P&H&'QN—TH:I&GW.MI

Oclober 09, 2015



Value Series 2704-30N Backiess Wood Bar Stool, 17-1/4"Diam x30°H Page 10l 2
& o

[Search 100,600 Praducts Ssarch f
B CHAT Dudil ACCTE T Exht (0)
(800)21 5-9293 Requesl A Quole | Lease Application | Request A Catalog
Purzaam [ food Shelvinyg Dishwasting Cockmy e s
Raingeration Canceasmis Furiniure Proparation | Hacks & Corts Santatan Equipment Dining Room Sakz Lans {lcaranie

Maw | Top Aated [ Senoolitomoreom | Freo Shipping § GSA Appeosod| Sama Day Stippng | ENERGY STAR L Quatod | Buying Guate

Seeof Furmiture Sce 01 Restayrant Bar Stgots Wood Sec = @achiess Bar S1gols - Wood Soo 1 Yalue Series Backiess Bar Sicols - Wood

Backless Wood Bar $tool, 17-1/4"Diam.x30"H
Migh Quaitty and Made in ihe USA

Brand: Value Series
Mfg Part#: 2704-30N

_}'ﬂlur Modei#. 2368-044

USerien!

Your Cosl

$56.99/Each

Aake your sedecton to see the fnal peca
SELECT FINISH v

Quantity:

3

IBa the Bt o Vbta B Rovew

r e
SEND A QUESTION

%({ REQUEST A COMPLIMENTARY QUOTE

Product Details

This Backless wood bar slool Is a Cenral Value Serles product. This item was selected for Its high
cuality and peiced to fit your tight budgat. This backless wood bar stoal, tavem chair Is consirucled
from solid oak. The seal s solid wood as wel, This wooden backless wood bar stool Is available In
& Walnut finlsh. This mode] can also be ordered in lis natural oak color, This backiess wood bar
slool, known as a courter heighl chalr, has 8 seal diameter of 16Y,". This ltam welghs 17 hs. This
backless wood bar stool with nalural finish ks made in the USA, This mode! will add simple style to
favern or restaurant. This backless wood bar stool hat a one year limited waranty. This moded
measures 17V4"0iam.x30°H. Central Restaurant offers ihis backless wood bar slocl as a budgel-
minded Value Seres producl.
This backless wood bar stool has hese main fealures;

« Frame: Solid oak consiruction in choice of natural or Walnut finish

« Seat: 16¥,"Diam. solid wood seat .

o {7¥;"Diam.x30°H. 17 ks,

ONE YEAR LIMITED WARRANTY

hitpZivww.centralrestaurant. com/Backless-Wood- Bar-Stoal - 17-1-4-inDiamix- 30-inH-¢133p47820.haml Orlober 09, 2015



Value Sevles 2704-30N Backless Wood Bar Stodl, 17-14"Diam.x30°H Page2of 2

Back to Top

Specilications

Modal#: 236-044

Walght 17 Ibs.

Hoight: ki

Diametsr 17

Typa: Backless

Catalog Page: 342 View Masler Calelog Page
Back to Top

Reviews

See all of our Top Rated Products

REVIEW SNAPSHOT® by Powe:Revews Express

Mol ye! rated. Be the first lo Vwrite a Review

Back lo Top

© Cenyal Products, LLC

hitpiiwww cenirairestaurant. com/Backless-Wood-Bar- Sool-17-1-4-inDiamx- 30- tni- ¢ 123p4 7820 him| October 09, 2015



BUOC0032

v Sy, Lee County Tax Collector
i%f 2480 Thompson Streel
t
i or Fort Myers, Florida 33901
Wt o 0 www.leetc.com Tel: 239.533.6000

Local Business Tax Account: 1600542

Dear Business Owner:

Your 2015-2016 Lea County Local Business Tax Receipl is attached below. The receipt is non-
regulatory and is issued using the information currently on file with our office. It does not signily
compliance with zoning, health or other regulalory requiremenis nor is it an endorsement of work
gualily.

Annual account renewal nolices are mailed in August to the address of record at that time; to ensure
delivery of your annual notice, mailing addresses may be updaied online at www.leeic.com.

If there is a change in the business name, ownership, physical localion or if the business is being
closed, please follow the insiructions on the back of this letter to transler or to close the account.

| hope you have a successtul year.

Lee County Tax Collactor

Detach end display beltom padion and keep upper partion [or your records

\e8 Coun, LEE COUNTY LOCAL BUSINESS TAX RECEIPT
T "ﬁ%t 2015 - 2016
ax Lo or
ACCOUNT NUMBER: 1600542 ACCOUNT EXPIRES SEPTEMBER 30, 2016
-
@4”0 of r-\o‘@
May engage in the business of
RESTAURANT
Locatlon
1028 ESTERO BLVD
FT MYERS BEACH FL 33931
THIS LOCAL BUSINESS TAX RECEIPT IS NON REGULATORY
SUNSET BEACH TROPICAL GRILL
PERSUD PROPERTIES FL INVESTMENTS LLC THIS IS NOYT A BILL - DO NOT PAY
PO BOX 2519
FT MYERS BEACH FL 33932 PAID 394995-14-1 10232015 1221
Jacy $50.00




| SUNSBEA-01 GFEL
ACORD CERTIFICATE OF LIABILITY INSURANCE e

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NG RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE [SSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(iss} must bs endorsed. If SUBROGATION IS WAIVED, Sublect ta
the tarms and conditions of the policy, certain policies may require an andorsement. A statement on this ceriificate does not confer rights to the
certificata holder In lisu of such endorssment|s).

PRODUCER w Rachel Ayres
Risk Management Insurance — f930 " [FAX  ieagy ove ansq
B e il P (2392783930 |18 (299) 2784853
Fort Myaers, FI. 32911-6187 | ADDRESS: o e
I ___INSURER(S) AFFORDING COVERAGE 1 wace
foze = =enie f= oy : _|wsurena:Ohio Casualty : 1— S
NsuRED msunere:Ohlo Security Insurance Co, 124082
Sunset Beach Troplcal Grill LL msurer ¢ : Aspen Speclalty Insurance
Terry Persaud Fp— = S S b
1028 Estero Blvd = et — =
Fort Myers Beach, FL 33931 |INSURERE: ]
- INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

' THIS IS5 TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT DR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRMBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

n e R T - oA A e :
A .r.x | COMMERCIAL GEKERAL LABIITY [ ! EACHOCCURRENCE  |$ 1,000,0¢
Ll camsmaoe [ X occun X  |BLSS56804029 10/00/2015 1om9m1s[%% T;’ 100,0¢
T | MEDEXP Ay onopenon) [s 5O
Lok e o aa i | PERSONAL 8 ADV INJURY  _ § 1,000,0¢
| GENL AGGREGATE UMIT APPUES PER | GENERALAGGREGATE 5 2,000,0
3{ poucy | |58 | lwoc ' | | _PRODUCTS - COMPOPAGG S 2/000,00
" | I, P — ! i PP i
| AUTOMOSILE LIABILITY | ‘ Iﬁ”mmugs‘""’“‘- LT g 1,000,0(
¥ - 1 ’ e Al e inil Sl b
B | _imy,.u-m BASE56804029 1010912015 10/09/12018 BODLLY INJURY [Per porson} | §
| ALoS | Kiod = | S00LY R o e
X |wrepavros | X | Jiros ‘ ! r=p M e 4 000
Ll ML Bl ] | ] 5
X |wereause [ X ocen | | ' EACHOCCURRENCE  |$ 2,000,0(
A L _rExl:B_SSI_.!AB_ | camswmpe | USO56804029 10/09/2015 10/0912046 AGGREGATE s =
| |_loeo [ | merenmong FEE| g
WORMERS COMPENSATION |
AND EMPLOYERS® LIABILITY f — LSTATUTE | (ER |
R, UTIVE [ | } )
sy prorneroteanenmeruve 1| e mouncooon |3 ,
{Mardatory in NH) | i E.L DISEASE - EA EMPLDVEES_ S,
M yes, descnbe under | _
| pESCRPTON OF DPERATIONS peio P - ] - | EL DISEASE - POLICY LT | §
€ |Property l | ABTT08215 | $0/09/2015 | 10/08/2016 Bullding 800,01
| = S — ! | - i i
DESCRIPTION OF OPERATIONS | LOCATIONS / VEHICLES (ACORD 101, Additional R ha Scheduls, may be hed If mors space Is required)

{ax: 239-765-0909
The Town of Fort Myers Baach Is listed as an Addiional Insurad with respects to the general Hability.

CERTIFICATE HOLDER CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
Town of Fort Myers Beach ACCORDANCE WITH THE POLICY PROVISIONS.
2523 Estaro Bivd

Fort Myers Beach, FL 33931

mg/;;ém 2%58 ENPTMWE

® 1988-2014 ACORD CORPORATION. All rights reserved.
ACORD 25 {2014/01) The ACORD name and logo are reglistered marks of ACORD
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Attachment F

Town of Fort Myers Beach

Community Development Department

COP in EC Report
to LPA

October 6, 2011

Prepared by:

Walter Fluegel, MBA, AICP

Community Development Director

Marilyn Miller

Town Attorney
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Executive Summary

This report is intended to provide a comprehensive examination of the Consumption on Premises
(COP) issue, specifically as it relates to extending service from a licensed premise into the
Environmentally Critical (EC) zoning district. The report provides a summary overview of the
current COP debate, which has been ongoing with the Local Planning Agency (LPA) since
October, 2008. The fact that the cuent debate has spanned over 3 years, with no clear

resolution, warrants a more comprehensive examination of the issues, misconceptions and
ramifications.

This report examines the issues that are pertinent to developing a slronger basis for the critical
decision making necessary to formulating an ordinance that effectively regulates COP. For
example, the cuirent debate at the LPA has centered upon a belief that COP should not be
allowed in the EC Zoning District (which is also the Recreation Future Land Use), which would
be worthy of consideration, but for Town Council’s rejection of the LPA’s interpretation, the
precedents set by previously approved COPs and ihe lack of clear policy prohibition in the
Comprehensive Plan. Accordingly, the more objective and defensible approach to developing a
regulatory framework would be to focus on identifying methods of mitigating impacts of COP in
EC (i.e. specific conditions of approval that mitigate potentially negative impacts) and
identifying specific geographic areas wherein the potential impacts of COP may be greater.,

For example, our analysis of the previously approved COP’s in EC indicates that careful scrutiny
was given to potentially negative impacts and specific conditions were established to mitigate the
potential impacts. Further, those prior approvals contained unambiguous findings of fact that any
potential negative impacts on the Environmentally Critical zoning district had been mitigated by
the conditions of approval. Accordingly, these prior approvals should be viewed as precedents,

but more importantly they provide guidance on the specific conditions developed as a means of
mitigating potentially negative impacts of COP in EC.

Of the 18 properties identified as having COP licenses adjacent to the EC Zoning District, 12 of
them were approved for COP in the EC Zoning District. Of those approved for COP in EC, 7 are
located in the Downtown District and 5 are located oulside the Downtown District. Of the 5
approved outside the Downtown District, 4 are resorts. Of the 12 approved for COP in EC,50r6
are resorts, 4 are restaurants/bars, 1 is a restaurant and 1 is a bar/cocktail lounge. Of the 12
approved for COP in EC, 7 are approved directly on the sandy beach and 6 have no restrictions
on outdoor music. The most common method of approval has been Special Permit/Exception,
with 7 having been granted by SP/SE. Of the 4 resoris outside the Downtown District, 2 were
granted by CPD rezoning. 5 of the COP approved for COP in EC, were approved by the Town,
the rest were approved by the County prior to incorporation. One of the more significant findings

%
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of our analysis was that no COP requested in EC has apparently ever been denied. Given the
number of COP approvals in EC, it is difficult to conclude that the Comprehensive Plan intended
to restrict further expansion of COP in the Recreation Future Land Use. Of equal concern in this
regard, is the lack of discussion during the public hearings for these approvals regarding the issue
of COP in EC and Recreation Future Land Use. In reviewing the transcripts for all of these
approvals, it is clear that the larger concern expressed during public hearings related to concemns
about the noise associated with outdoor entertainment.

Our analysis concludes that COP has already been established as a permissible use in the EC
Zoning District, with varying methods of approval. While the methods of approval are valid
means of controlling COP in EC, the lack of consistency of methods or established guidelines is
an area of concern. Further, we have concluded that there has been an overall lack of consistency
in conditions of approval, including dominion and control, hours of operation and entertainment
restrictions. The lack of consistency in terms of conditions of approval confirms our concern
about the lack of an appropriate regulatory framework.

Having said that, it should be noted that there has been some historic consistency in limited form,
as it relates to the approval of COP in EC. For instance, the majority of COP approvals in EC
were granted for establishments within the Downtown District and those granted outside the
Downtown Disirict were primarily granted to the larger resorts in Town, two of which were
granted by CPD rezoning. Special Permits/Exceptions granted 7 of the 11/12 COP approvals. We
believe there is some precedent for requiring future approvals within the Downiown Distiict to
require a Special Exception and those outside the Downtown District to be limited to resorts by
CPD rezoning. Further, some of the approvals contained conditions that provide a strong basis
for formulating a meaningful ordinance. More importantly, based upon Staff observations during
the last tourist season, there are some conditions that provide a stronger basis for mitigating
potentially negative impacts. For example, well-defined methods of dominion and control have
more success in preventing the migration of alcohol from one propetty to another.
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Comprehensive Plan Implications

LPA Comprehensive Plan Interpretation (LPA Resolution 2009-24):

The current discussion about COP was initiated at the October, 2008 LPA Meeting (Exhibit 4),
with a broad dialogue on COP in general, including hours of service and licensing requirement.
At that meeting, Interim Community Development Director, Frank Shockey, indicated in his
staff memo (Exhbit 4) that the Town Manager had contracted with a consultant to prepare a
study regarding the COP issue. However, the memo and dialogue at the October LPA meeting
dealt with the COP issue in a fairly broad brush and did not include any specific conversation
regarding COP in EC. A review of Town records indicates that on September 29, 2008, Town
Manager, Scott Janke, entered into an ongoing planning services contract with Murphy
Consulting Group. Based upon this contract, the Town Manager engaged Murphy Consulting
Group to prepare a report on COP.

At the December 9, 2008 LPA meeting (Exhibit 4), the “Policy Considerations and Options-
Consumption of Alcoholic Beverages” report (Exhibit 8), prepared by Murphy Consulting
Group, was presented to the LPA. While the report was more comprehensive in nature, dealing
with the expanse of COP related issues, including COP in the Recreation Future Land Use
category, the discussion by the LPA focused in on COP in Recreation Future Land Use. Several
LPA members indicated their belief that further expansion of COP in Recreation Land Use
should be prohibited, which included some of the following comments.

Ms. Kay stated that she is confused about the whole issue and is not sure the LPA should be
ready to take this on without finther research as to what exactly is being proposed. Ms. Shamp
stated that the Comp Plan, policy 4B8, is clear in that those parts of the Gulf beaches that lie
seaward of the 1978 Coastal Construction Line are for recreation, and recreation uses are parks,
schools, libraries, bathing beaches, beach access points and related public facilities. She added
that therc may be a situation in this review where it says that the FLUM Category doesn’t
provide for this expansion, but it also doesn’t prohibit it, then the LPA needs to close the
loopholes to protecting the public interests. Ms. Kay pointed out that the report summary states
that “the Plan does not clearly provide for an expansion of COP onto the Gulf beaches, nor does
it clearly prohibit it...” and stated that the LPA needs to work on clasifying that, Ms. Shamp
asked how many establishments currently serve alcohol seaward of the 1978 CCL because they
own that property privately and Mr. Murphy opined that there are three. Mr. Van Duzer agreed,
adding that this is a family island and it ought to remain that way. He suggested sending forward
the LPA’s feeling that there should not be any additional COP on the beach side, other than the
three grandfathered items, without going through the lengthy process of the “special exception.”
Ms. Kay agreed as well. Ms. Shamp also agreed and said that the LPA needs to close loopholes

m
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to control the process, She added that the LPA is consistently fair in its decisions and the issue
of non-conformity needs to be addressed, keeping the whole process fair and concise. Ms. Kay
referred to the report under “On-Premises Consumption” on pg. 39, wherein the rcport sounds
pro-expansion, and suggested that the LPA just add “in order to best make the findings and
conclusion necessary to support the NON-permanent expansion of COP uses only onto the gulf
beaches of the Town may wish to amend the LDC to indicate that this expansion is NOT
consistent with the Plan,” She suggested just making that statement negative rather than
positive. Mr. Van Duzer moved to accept the report and request the Town manager to go forward
to have a redraft of the LDC that combines the issues, with a consultant to give recommendations
as to the changes needed 1o be made to the LDC to make it more concise. The motion was
seconded by Mr. Weimer. Discussion ensued about what the process would be as far as an

ordinance or recommendation, etc. Motion was caried 6-0, with Mr. Yerkes on an excused
absence.

At the April 28, 2009 LPA Meeting (Exhibit 4) Town Staff and Murphy Consulting Group
presented draft coede amendments to Chapter 34 regarding Open Container and Liquor License
requirements. The draft language was rather extensive in nature. Again, some of the LPA
conversation focused on the issue of COP in EC. Ms. Shamp was concerned about the expansion
of alcohol service onto the beach and the LPA was still not clear about who can have alcoholic
beverages on the beach. Mr. Murphy explained that the places that curently have alcoholic
service down to the beach would become non-conforming.

At the August 11, 2009 LPA Meeting (Exhibit 4), the LPA moved to table the conversation
regarding the draft COP ordinances until after a Workshop could be held with Town Council. At
that meeting, Ms. Shamp agreed that this is getting out of hand and cautioned that before moving
forward and incuiring huge legal fees, the LPA should be clear as to what the Council wants

them to address; she suggested postponing this until they’ve had an opportunity to meet with the
Council and clarify the issues.

On September 17, 2009, a joint workshop of the Town Council and the LPA was held. One of
the topics of the joint workshop was COP. The topic of COP in EC came up and there was
specific conversation from Town Council about developing a more equitable regulatory scheme
for dealing with COP in EC. For instance, the problem of one establishment being allowed to
serve in EC and the establishment next door is not allowed to serve in EC. There was a general
consensus that there was a lack of clear policy direction in the code about how to regulate COP
in EC and that requests were being handled on an individual basis without any clear policy
direction from the land development code. Also, there was a conversation about the fact that
approved Special Exceptions for COP in EC have varying conditions of approval. Mr. Van
Duzer spoke about the fact that the historical role of the LPA had been to act upon specific
direction from Town Council and not to drive policy. Also, the was a consensus that the LPA
needed to be more productive and focused and that direction from Council should be the driving
force in policy direction and not an independent initiative of the LPA.

e —
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At the October 27, 2009, LPA Meeting, during the Future Work Activities agenda item, the LPA
directed Staff {o draft a statement to Council saying that “the LPA, in its consideration of the
consultant’s reporl, did not deem that the expansion of open container onto additional properties
would not be appropriate...... or something to that effect.”

At the November 10, 2009 LPA Meeting, Siafl presented a draft resolution (LPA Resolution
2009-24) on COP as directed by the LPA at the October 27, 2009 LPA Meeling. The LPA voted
5 to 1 to approve the resolution. Some of the discussion at this meeting included the following
comments. Ms. Shamp asked for a general consensus for support of the resolution as a whole.
There was a majority consensus and Ms. Shamp then asked for individual comments. Ms. Kay
moved to accept the resolution, changing the words on the second page wherein it states
“whereas the LPA finds that the expansion of the on premises consumption of alcoholic
beverages onto the gulf beaches does not protect remaining natural resources and does not
preserve the small town character of the Town, and does not profect residential
neighborhoods against commercial intrusions, and therefore would not accord the
comprehensive plan objectives, ete.” “Now therefore be it resolved that the LPA
recommends that the Town Council for the Town of Fort Myers Beach does restrict further

expansion of on premises consumption of alecholic beverages on the gulf beaches in the
Town of Fort Myers Beach,”

Seconded by Mr, Weimer;
Vote: Motion passed 5-1 with Mr. Mandel opposing.

As an observation, it should be noted that it is difficult to understand the LPA’s basis for this
recommendation, inasmuch as, no specific rationale for the findings of fact were made in the
deliberation or resolution and no specific policy language was referenced during the deliberation.
Further, the deliberation did not address the precedents created by previously approved COPs in
EC, nor did it address some of the more permissible language in the consultant’s report.

Accordingly, the LPA’s interpretation is not supported by any of the documentation that was
submiited to the LPA. ‘

At the November 15, 2010 Town Council Workshop, Staff presented a Memo, dated, November
8, 2010 (Exhibit 5) that reviewed LPA 2009-24 and provided options for Council’s
consideration. At the December 6, 2010 Town Council Meeting, Council voted 4 to 1 to reject
the LPA’s Resolution and by rejecting the LPA’s Resolution, Councilhas made the determination
that COP is a permissible use in EC. Since this was a Legislative Interpretation by Council, as
provided for in Chapter 15 of the Comprehensive Plan, a text amendment would be required to
reverse that determination. Further, in a subsequent discussion and motion, Council decided that
the Land Development Code was the appropriate place to regulate permissible uses such as COP
and directed Staff to prepare an ordinance that treats COP in EC as a permitted ancillary use. The

%
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motion and vote were based upon the Blue Sheet and Memo prepared for Council’s
consideration (Exhibit 5).

At the January 11, 2011 LPA Meeting, during the Community Development Director’s Report,
Staff provided the LLPA with an update on the status of Town Council’s December 6, 2010
Action onn LPA Resolution 2009-0024 whereby Council rejected the LPA’s recommendation.
Further, the LPA was advised that Staff would be preparing an ordinance to regulate COP in EC,
but there was no formal timeline at this point. The LPA Chair advised, “when it does coine
before the LPA, they will need a very thorough presentation with all the needed information.”

At the April, 2011 LPA Meeting, Staff presented LPA with a preliminary working draft of one
conceptual approach for regulating COP on the beach for existing establishments and another
conceptual approach for regulating new establishments through the Special Exception Process.
The purpose of this workshop, from Staff’s perspective, was to focus on regulatory requirements
(i.e. standard conditions of approval that would be applied to all existing or future establishments
with COP in EC), such as hours of service, sighage, restricting the movement of alcohol from
one property to another, environmental standards (such as bio-degradable plastic cups with the
establishunents name on the cup), maintenance requirements (including maintaining the beach
free of litter and debris) and grounds for revocation of the extension of premises. The transmittal
memo was very clear that this was intended to be a working draft and that the discussion was
meant to be a workshop discussion, Further, the transmittal memo was clear that Staff was
looking for input on procedural approaches and regulatory standards. A copy of Staff’s memo to
LPA and working draft ordinance is provided in Exhibit 6.

At this meeting, several LPA members opined that they were opposed to COP in EC and
expressed their intent to recommend denial of any ordinance that proposes allowing COP in EC.
Further, the LPA’s discussion focused heavily on the Comprehensive Plan interpretation. Staff
reminded the LPA that Council had rejected the LPA interpretation and that the discussion
needed to focus on the Land Development Code. Further, the LPA opined that they would need
much more information than was provided, without specifying any details or a consensus on the
information they felt was necessary.

Based upon LPA input at the April LPA meeting, Staff prepared a more comprehensive
summary of the overall COP issue, with specific focus on the LPA’s prior Comprehensive Plan
interpretation and Town Council’s rejection of that interpretation and provided it to the LPA at
the May, 2011 LPA meeting. A copy of Staff's memo to the LPA is provided as Exhibit 6. The
memo included a summary of Council’s rejection of the LPA’s Comprehensive Plan
interpretation on COP, a summary of potential regulatory approaches, an overview of Staff’s
concerns about the need to establish a regulatory framework for COP, a summary of potential
conditions of approval/regulatory requirements, a copy of Jemry Murphy’s report, “Policy
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Considerations and Options: Consumption of Alcoholic Beverages,” a copy of LPA Resolution
2009-24, a copy of Staif’s November 8, 2010 memo on COP in REC Future Land Use and an
inventory of existing licensed COP establishments adjacent to the EC Zoning District.

At this meeting the LPA Chair presented her May 10, 2011 memo (Exhibit 9), “COP Expansion
In The Environmentally Critical Zone/Recreation FLUM.” The memo outlined the Chair’s
analysis that the Code prohibits expansion of COP in EC. Also, LPA member Ryffel presented a

memo outlining alternalive approaches to regulating COP in EC by allowing consumption, but
not service.

That meeting began with the Town Manager addressing the LPA on the importance of crafiing a
well thought out and comprehensive COP ordinance to address the current lack of any regulatory
requiremnents on the existing establishments with COP in EC.,

Staff then presented a summary of their memo. During public input, the owner of Nemo's
expressed a need for a level playing field that provide a fair standard. Three members of the
public expressed their opposition to expansion of alcohol on the beach,

The LPA Chair presented her memo on COP in EC and iterated her belief that the Land
Development Code prohibits it. Commissioner Ryffel presented his alternative approach to
allowing consumption in EC, accessory to permitted establishments, In the discussion of this
alternative approach, it appeared that there were opposing view among member of the LPA, with
some in favor of recommending denial of any ordinance to deal with COP in EC and the other
favoring Commissioner Ryffel’s alternative approach.

Based upon LPA input at the May, 2011 LPA meeting, at the June, 2011 LPA Meeling, Staff
prepared a workshop discussion (Exhibit 6), which included reviewing the LPA Chair's Memo
regarding her interpretation of COP in EC/REC. Further, the conversation focused on the
alternative regulatory approach proposed by Commissioner Ryffel. The memo ouflined the
potential regulatory approaches and conditions of approval/regulatory requirements. At this
meeting, the LPA expressed an interest in dual LPA Resclutions, including one that expressed
their opposition to COP in EC. Also, it should be noted, that other than LPA member Ryffel’s
attempt to introduce a new regulatory approach, the LPA provided no direction on regulatory
approaches or any conditions of approval/regulatory requirements. Staff's preliminary review of
LPA member Ryffel’s approach indicates that further consideration of that approach is
warranted. The LPA expressed concerns about the potential for Burt Harris claims arising from
Lani Kai and Top O Mast. Staff discussed the issues created by the initial creation of the EC
Zoning District, in that it bifurcated properties into two separate zoning districts. In addition, the
LPA Chair raised the issue of vested rights of existing establishments.

w
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Again, some LPA members expressed a preference towards an oufright prohibition on COP in
EC. Staff reminded the LPA that they can forward two separate resolutions, with one expressing
their desire for prohibition and another providing their input on potential regulatory approaches.
Staff again emphasized a need to receive input from LPA on potential repulatory approaches.

Based upon the lack of clear consensus and the Chair’s belief that the Land Development Code
prohibits COP in EC, Staft embarked upon a comprehensive review and legal assessinent of all
approved COP’s adjacent to EC, in order to determine if there is any consistency in regulatory
requirements. Further, Staff believed that, given the LPA Chair’s memo, it would be beneficial to
review previously approved COPs for policy interpretations and precedents in those approvals to
verify whether the assertions in that memorandum were supported by the history of existing
businesses witl COP in EC.

Al the July, 2011 Meeting, Staff presented a timeline of COP regulalions, daling back to Lee
County requirements, beginning in the 1970’s 1o cumrent Town requirements. Fuither, the
inventory of all beachfronts COP’s revealed 9 establislunents where COP was granted by either
the Town or County in the EC Zoning Districl, Exhibit E provides a timeline of all applicable
Counly and Town ordinances dealing with COP and an exhibit depicling the impact of the EC
Zoning District on bifurcating propexties between two zoning districts, It should be noted that the
initial assessment of these 9 previously approved COPs, indicates that, for some of the approvals,
there was substantial policy considerations given to approving COP in EC. For example, some of
these COP’s were approved by Special Exceptlion, subsequent to the incorporation of the Town
and the approving resolutions gave specific contemplation to the fact that the COP use was being

approved over the EC zoning line. These approvals are important to a determination of what
precedent currently exists,

Based upon the fact that move comprehensive efforts to identify, assemble and conduct thorough
assessments of the legal standing previously granted COP approvals (State Licenses, Town
approvals and County approvals prior to incorporation) where necessary, Staff proposed a major
revision to the project schedule, in order to allow Staff adequate time to research and prepare a
comprehensive study of previously granted approvals.

Staff’s current work effort is focused on acquiring all documentation of previously approved
COPs, including a review of all meeting minutes, and reviewing County and Town
ordinances/resolutions regulating alcohol. This effort will include a review of any changes in
state alcohol regulations. Further, the effort will include additional public records requests from

the State Division of Alcohol, Beverage and Tobacco and a review of Lee County records as
well.
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Comgrehensi;'e Plan Historv:

On November 10, 2009, a report, titled “Policy Considerations and Options: Consumption of
Alcoholic Beverages” (Exhibit 8) was presented to the LPA for their consideration. The report was
commissioned by a former Town Manager and prepared by a former Community Development
Director. With respect to the issue of COP on the Gulf Beaches, the report concluded, “The Plan does
not clearly provide for the expansion of permitted COP onto the Gulf heaches, neither does it clearly
prohibit it.” At that LPA Meeting, as memorialized in LPA Resolution 2009-24 (Exhibit 5), the LPA
voted 5 1o 1 to recommend that the Comprehensive Plan: “does restrict further expansion of on-
premises consumption of alcoholic beverages on the Gulf beaches within the Town of Fort Myers
Beach.” The effect of this action by the LPA was to recommend to Town Council, in the form of a
Legislative Interpretation as provided for in Chapter 15 of the Plan, that Council detenmine that it was

the intent of the Plan to fiuther restrict the expansion of COP in the Recreation Future Land Use
category.

At the November 13, 2010 Town Council Workshop, Staff presented a Memo, dated, November
8, 2010 (Exhibit 5) that reviewed the issue of COP in EC and provided potential options for
Council’s consideration. At Council’s direction, Staff crafted several regulatory options for
Council’s consideration. At the December 6, 2010 Town Council Meeting, Council voted 4 to 1
to reject the LPA’s Resolution and by rejecting the LPA’s resolution, Council’s vote, in essence,
deemed COP to be a permissible use on the beaches. Since this was a Legislative Interpretation,
as provided for in Chapter 15 of the Comprehensive Plan, it would now require a text
amendment to reverse this determination. Further, in a subsequent motion and discussion,
Council determined that the Land Development Code was the appropriate place to regulate
permissible uses and directed Staff to prepare an ordinance dealing with COP in EC as a
permitted ancillary use. The motion and vote were based upon the Blue Sheet and Memo
prepared for Council’s consideration (Exhibit 5). .

In addition to the Comprehensive Plan Policy analysis that undesscored the Murphy Report and
Staff’s memos to Council (Exhibit 5), consideration must be given to prior policy interpretations.
We will delve deeper into the ramifications of these prior policy interpretations in Section 4 of
this report. However, for the purposes of Comprehensive Plan considerations, it is important to
note that there have been numerous requests for COP approved in the Recreation (REC) Future
Land Use, and this provides sufficient precedent that COP in REC has been historically treated
as a permissible use. Further, we take guidance from the fact that through all the research
conducted, there appears to be no instance where a request for COP in REC has been denied.

In reviewing the records of COPs approved in REC, the COP timeline provided in Exhibit 1
depicts the timeframes for approvals prior to and subsequent to incorporation of the Town. An
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important consideration is the fact that the 1978 CCCL line apparently served as the basis for the
creation of the REC Future Land Use category and the EC Zoning District. This is an important
consideration because the significance of that line pre-existed Town land use and zoning. This
significance shows up in the public hearing recosds for those COPs approved by the County prior
to the incorporation of the Town. In those approvals, the Hearing Examiner and County Stafl
acknowledged that the 1978 CCCL line delineates where construction was no longer permissible
from that line. However, their decisions establish that while a structure (other than a deck) may
not be allowed to be built seaward of the line, the same rationale does not follow with uses. In
other words, the line was time and again memorialized as a construction line, but not as 2 line
that prohibited continuity of uses. In fact, many of those early decisions gave great consideration
to environmental impacts of the COP use crossing the 1978 CCCL line and in all instances such
use was deemed to be compatible with the environmental considerations.

Regulatory History/Land Development Code

COP Ordinance Historical Overview:

Exhibit 1 depicts the timeline for the development of ordinances regulating alcohol, including
both County Ordinances (prior to incorporation of the Town) or Town Ordinances (subsequent to
incorporation of the Town). The more relevant ordinances are County Ordinances 76-9 and 81-
41 and Town Ordinances 96-6, 98-14, 03-03 and 04-17. County Ordinance 76-9 established a
Special Permit requirement for COP’s within 500 feet of a school or church. County Ordinance
81-41 established a Special Permit requirement for COP in certain zoning districts. Town
Ordinance 96-6 established the Town’s Special Permit requirement for COP. Ordinance 98-14
adopted the Town’s Comprehensive Plan, thus establishing the Recreation (REC) Future Land
Use category. Town Ordinance 03-03 adopted the Town’s cwrent Land Development Code

(Chapter 34), the Environmentally Critical (EC) Zoning District and created the current COP
regulatory framework.

One of the more critical elements that should be understood is the impact that the creation of the
REC (Recreation) Land Use category and EC Zoning District had on properties fronting on the
beach. Exhibit 29 depicts the pre- and post- EC impact that EC had on properties located
adjacent to the beach. Prior to Town Ordinances 98-14 and 03-03, properties adjacent to the
beach, enjoyed one continuous land use and zoning for the limits of their entire property.
Subsequent to the creation of REC and EC, the zoning and land use on any given property
adjacent to the beach became bifurcated between the two land uses and two zoning districts. In
order to understand the intent of this bifurcation, Staff reviewed all of the Town Council meeting
minutes (and all available LPA minutes) during the development of the Comprehensive Plan. In
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reviewing those minutes, it appears that the main objective was to create a line conterminous
with the 1978 CCCL line, which would limit “construction rights” seaward of the line, but more

importanily, provide a means of limiting allowable density for all properties adjacent to the
beach by one-half.

LPA Chairs Memo on LDC Considerations:

The following review of LDC implications of COP in EC was provided by the LPA Chair,
Joanne Shamp at the May 10, 2011 LPA Meeting. Following each paragraph, Staff has provided
our review and observations in italics.

COP EXPANSION IN THE ENVIRONMENTALLY CRITICAL ZONE/RECREATION
FLUM AND LDC REVIEW PREPARED BY JOANNE SHAMP, CHAIR, LPA - May 10,2011

The Town Council rejected LPA Resolution 2009-24, deciding that the Land Development Code
is the more appropriate place to identify more specific permissible uses relating to the expansion
of COP onto the beaches in the EC Zone/Recreation FLUM. The LPA provides its role as
described in the LDC as follows: Sec.34-120(4) “The function of the Land Planning Agency in
accordance with LDC is to review proposed land development changes and amendments thereto,
and make recommendation to the Town Council as to their consistency with the Comprehensive
Plan”; and Sec.34-120(2) “The function and duty of the LPA is to prepare policies for guiding
land uses in the Town in order to preserve the unique and natural characteristics of the island.”

Staff Response: As indicated by the Chair, any amendinent to the land development code
requires LPA review and a recommendation to Town Council. Further, as the Chair indicates,
the LPA's role is to prepare “'principles and policies for guiding land uses.."As contemplated in
Chapter 15 of the Comprehensive Plan,, the LPA made a formal recommendation with repect to
its interpretation to Town Council in the form of LPA Resolution 2009-24, which Town Council
rejected. However, it should be noted that the LPA’s role, as it relates to the particular
inferpretation embodied in LPA Resolution 2009-24, is more specifically described in LDC
Section 34-120(8), which states, “Make reconnmendations fo town council on legislative
interpretations that lave been requested in accordance with ch. 15 of the comprehensive

plan.” As clearly indicated in this code section, the LPA s role is to make a recommendation to
Town Council.

m
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In reviewing the LDC, references are found to indicate that the proposed COP expansion is
prohibited, LDC Sec.14-3(a)(15) states that it is “unlawful or prohibited for any person to do,
conduct or permit any commercial activities on the beach or dunes not explicitly authorized by
the code or other Town ordinances.” There exists no explicit authorization of this COP
expansion in the Comp Plan (see report “Policy Considerations and Options: Consumption of
Alcoholic Beverages”), the LDC or in Town ordinances

Staff Response: The code language referenced by the Chair is a valid consideration, and clearly
by interpretation, COP has been allowed in EC, as demonstrated in Section 4 of this report.
However, the language referenced in this code section should be viewed in the context of the
language in the immediately following code section (14-3(b)), which states, ""Permifs may be
issued by the Town Manager for uctivities otherwise prohibited by this section, which are found
fo be necessary for reasonable accommodation of persons with disabilities, adjunct to « lawfully
existing activity; for the conduct of a civic ore educational activity; for the conduct of scientific
research; or for any purpose otherwise necessary to protect or fo promote the public welfare, for
such periods of time as appropriate for the circumstances. To the extent that a permit is allowed
under this code for any of the above activities, the standards and procedures for issuance shall
be governed by this code. "In response to the Chair’s observations, the aforementioned language
is more troubling, in as much as, this language leaves the Town susceptible to challenge, as the
language suggests that a lawfully existing use landward of the beach, should be allowed to
extend on to the beach and be treated as a permitted adjunct use. For the purposes of the
conversation, as it relates to COP, the language referenced by the Chair (14-3(a)(15)) is less
troublesome than the language in Section 14-3(b). Given the number of lawfully permitied
establishments with COP adjacent to EC, thiy code section provides a strong rationale for
developing a regulatory framework for COP in EC.

The Land Development Code’s strongest prohibition to the proposed COP expansion is LDC
Sec.34-1574(b) “Excepl in instances of overriding public inlerest, new roads, private land
development, or the expansion of existing facilities within Wetlands or on the sandy beaches that
are designated in the Recreation category in the Fort Myers Beach Comprehensive Plan shall be
prohibited.” No evidence of overriding public interest has been presented to the LPA.

Staff Response: From Staff’s perspective, this section is clearly meant to be applicable to
“consiruction” and “development activities” and not “uses” in EC. Also, this language is
superseded by Code Sections 34-652(e) and 6-366, which establish specific provisions for the
kinds of structures that can be built in EC and the approval process for same. It is important for
the LPA to understand the fundamental difference between uses and structures and how they are
dealt with from a zoning perspective. For example, it is common for a use to be allowed where a
building may not be allowed or for a building to be allowed where a use is not allowed.
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LDC reguiations suppoit the legal relationship between the Comprehensive Plan and the LDC
regarding COP cxpansion on the beaches. LDC See.34-652(a) designates the purpose of the EC
zoning is to designate that the preservation of beaches is critical to the Town of Fort Myers
Beach and restricts the uses. In See.34-652(b) the application of the EC district is intended to
prevent a public havm by precluding the use of land for purposes that adversely affect a defined
public interest. ?Sec.34-6097? states that where there are conflicts between the LDC and the
Comp Plan regarding development in zoning districts, the Comp Plan will prevail.

Staff Response: Section 34-652(d) identifies broad permitted uses and 34-652(e) and 6-366
identifies other permissible uses and structures through Special Exception. However, as
previously mentioned, Section 14-3(b) suggests that some uses may be permitted by virtue of
being permitted ancillary uses. The Chair references Sec.34-609. Since there is no such section,
it appears that she meant to reference 34-619. We agree the Comprehensive Plan does prevail
when conflicts arise. However, we believe that Council’s rejection of the LPA’s interpretation
rendered the LDC the more appropriate place to deal with this issue. Further, had it been the
intent for the code or the Comprehensive Plan to specifically prohibit COP in EC or REC, Code
Section 34-620 (g) provides a list of specifically prohibited uses, which would have been the
appropriate place to identify the prohibition.

The LDC limits COP expansion “by right” in the EC Zone. Sec. 34-652(d) states that no land use
in the EC Zone shall be permitted by right except those permitted by the Fort Myers Beach
Comprehensive Plan and Sec. 34-613(c) states that development rights may be limited by other

factors such as the Fort Myers Beach Comprehensive Plan and conditions on special exceptions
and special permits.

Staff Response: While the Chair may be correct in stating that COP is nol clearly an outright
permitted use in EC neither is it contemplated that COP should be treated as a permitted
principal use. The current dialogue should remain focused on how to restrict COP as an
ancillary use and under what circumstances it should be allowed, Again, consideration should

be given to Section 14-3(b, which could be interpreted to suggest that COP may be a permissible
ancillary use.

COP expansion is also not permitted as an accessory or ancillary use in the Land Development
Code. LDC Sec.34-1262 states that premises used for the purpose of the retail sale, service or
consumption of alcoholic beverages must conform with all applicable Town regulations. Those
beachfront COP premises that are parcels split by zoning boundaries are regulated by Sec.34-
617(b): “when a parcel is split between two or more zoning districts each parcel is limited only
to the permitted uses allowed in that portion, plus allowable accessory uses”, while “accessory

—————-——_—_—_—-—.—_“—_.____—______
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uses may not be placed on portions of the parcels that do not confain the principal use to which
they are incidental and subordinate,”

Staff Response: This interpretation is inconsistent with the precedents nientioned in Section 4 of
this report. Based upon the prior approved COP’s in EC, the determinations have been made
that COP is a permissible use in EC. For instance, the LPA recently recommended approval of
two COP’s by Special Exception in EC and made a specific determination of consistency
between the use of COP and EC zoning.

LDC Sec.34-677(b) (3) refers to the regulation of the sale of alcoholic beverages outdoors in
Sec.34-1264, which states that “the arca designated for an alcoholic beverage pennmit cannot be
expanded without filing a new application for an alcoholic beverage permit covering the existing
and proposed expanded area” (Sec.34-1264(g).

Staff Response: Code Section 677 is misquoted in the Chair's comments and it appears she is
referencing Section 34-678(b)(3). This code section applies specifically to the Downtown zoning
district and is more narrowly applicable to that outdoor area between the front of the restaurant
and the right-of-way (i.e. street). However, we agree with the Chair that a new or amendecd
application is required and we are still looking to the LPA for guidance on what the process
should be. This request for guidance goes back to the May, 2011 LPA meeting.

With regard to a proposed adminisirative- approval of such COP expansion, See.34-
1264(a}(2)(n).2 states that administrative approval may not be granted for outdoor seating within
500 feet of a park or dwelling unit under separate ownership. In addition, See.34-1264(a)(1)
states that administrative approval of the expansion of on-premises consumption of alcoholic
beverages may not be the appropriate action when there is a record of public opposition-to a
similar use at that location. The Comp Plan provides further safegnards, for example requiring

the Town to provide procedural protection comparable to the public hearing process in the Mixed
Residential FLUM category

Staff Response: This is an area that a comprehensive COP ordinance should address. For
instance, should beach furniture be treated the same as outdoor seating? Further, it does not
appear that an administrative approval could be utilized to expand the service area delineated
by a prior approved Special Exception; in fact it may require an amendment to the Special
Exception, which can only be achieved by another Special Exception. Accordingly, these sections
may need to be modified with a more comprehensive COP ordinance.

A i —
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A restriction or prohibition to this commercial expansion is addressed by Comp Plan POLICY
4-C-2 directing that intensity in any FLUM category is limited by provisions of the Comp Plan
and LDC. Comp Plan POLICY 4-C-2 requires the LDC 1o specify maximum commercial
intensities using the floor-area-ratio (FAR). The maximum intensity may not include land in the
Recreation FLUM according to LDC Sec.34-633(2): “a site’s lot area includes the gross square
Jootage within the site’s private properiy line, minus wetlands, canals or other water bodies, and
minus any land designated “Recreation” on the Comprehensive Plan’s future land use map.”
Land in the Recreation FLUM category is not available for commercial expansion.

Staff Response: From staff’s perspective, this section applies to structures and buildings.
Intensity measures are not intended for sand, and this is reinforced by precedent established in
prior COP approvals whereby the LPA did not give consideration to this issueand approved

COPF'’s regardless of whether such approval was for decks and patios in EC or directly on the
sand.

Expanston of area for this COP service would require additional parking, per Sec.34-20209(b)(1)
which states that “existing uses enlarged in terms of floor area shall provide additional parking
spaces in accordance with Sec.34-2020(cd)(2)h.2” and Sec.34-2020(d)(2)h.2. which states
additional parking is required for outdoor seating for restaurants, bars and cocktail lounges.

Staff Response: Staff” has reviewed these sections and agrees that an amendment will be
necessarybecause a precedent has been established by the bulk of the previously approved
COP's in EC that didn't assign a parking requirement to service and/or consumption areas on
the sand. Consideration should be given to the miles of beach that have no inherent parking

requirement and the potential ramifications of assigning a parking requirement to sunbathing on
the beach.

COP expansion and beach definitions are limited by the new mean high water line (ECL) and
state owned beachfront in the current navigation/re-nourishment project per (F.S.161.191 (1):
“the ECL recorded in accordance with a beach re-nourishment project shall be the new high
water line and all land seaward of that line are the sovereign property of the State of Florida.”

Staff Response: This is another area wherein the collective wisdom of the LPA will be of
assistance in crafting an ordinance. For example, for those areas where beach renourishitent
has been completed, the ECL may be the seaward line for control or for measurement fiom that
line. However, in areas where there is not an ECL, should MHW prevail?

m
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Limiting the expansion of COP to specific zoning districts would fall under several regulations
of the Comp Plan and LDC. The FLUM ELEMENT of the COMP PLAN states that the Town
can insist on protection of ils private realm and the enhancement of its public realm when
evaluating for new commercial developinent, providing for protection of residential interests.
Even in the Downtown area, the map in See.34-672, Figure 34-6 of the Downtown Zoning
district shows the beaches and land seaward of the Coastal Construction Line (CL) to be outside
the zoning district, as if intentionally protected from land use development.

Staff Response: Once again, there is a difference between construction (i.e. development) and
the use of land. But for the bifurcation of property created by EC, we may not be having this
conversation and the entire process would continue to be regulated solely by the Special
Exception process. The Town has made this distinction for previously approved COP’s in EC, as
well as for the well thought out code requirements for PAL and PWVL in EC. Further, it should
be kept in mind that beach furniture is an outright permitted commercial use in EC. Accordingly,
there is ample precedent of commercial uses being allowed in EC. More important, those
precedents, ie. PAL and PWVL, were established based upon a sound regulatory framework,
with reasonable conditions of approvals and vegulatory requirements to mitigate the potential
impacts of the commercial uses.

Historic Approvals & Legal Determinations

Previously approved COPs adjacent to EC:

This section will provde details about the 18 COP’s that have been approved adjacent to the EC
Zoning District, including how they were approved, when they were approved, whether they
extended into EC, how they extend into EC, geographic location (i.e. Downtown or outside
Downtown), current legal status, method of dominion and control of COP area, hours of service
and restrictions on enterfainment. Exhibit 2 provides an inventory of all COP’s adjacent to EC,
the previously mentioned parameters and the numbering identification corresponds to the
numbeis below, as well as to Exhibit 10, which provides a map of the locations. This narrative
section will conclude with analysis of the precedents these prior approvals establish and what

guidance they provide in the formation of a more comprehensive regulatory approach to
regulating COP in EC,
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1.

Pinl Sheli (Exhibit 11)

Geographic Location: Pink
shell is located at the
northern end of the island.
near Bowditeh Parl, outside
of the Downtown District
and not within any other
identified  Comprehensive
Plam/Land Developmentl
Code special district.

Approval Type: Pink Shell
was rezoned to PUD by Lee
County in 1982, pursuant {o -
Z-82¢170. GOP was first wtsuiie esm missas i~ ki '
approved on the subject property in 1987, pwsuant o Z-87-076, which restricted service to a
350 syuare foot reereation room together with a contingency for future expansion of that
arca. In 1989, Tee County granted an Administrative Approval for COP at the Chiki Huts. A
1990 State of Florida Alcohol License, approved for Zoning by Lee County, indicates
approval of COP at the Chiki Huts. In 1991, Administrative Approval Amendment Number
PUD-91-010 granted an extension of the COP approval until May 11, 1995. In 1998, Lee
County granted an Administrative Amendment PUD-98-029 that memorialized COP at the
Chiki {uts.

In 2001, the Town rezoned the subject property to MPD (Mixed-Planned Development)
through Resolution 01-26, which approved COP at the Chiki Huis scaward of the 1978
CCCL Line. The motion for approval passed 5 to 1 (Ayes-1lughes, Reynolds, Murphy and
Cain; Nay-Ryncarson). In 2003, Lec County approved ADD2003-0086, which again
depicted the Chiki Huts being approved for COP.

Legal Status: The 2001 rezoning (Town Resolution 01-26) of the subject property to MPD,
with the Chiki Huts clearly being depicted on the Master Concept Plan (MCP) in the
Reereation Future Land Use, and having historically been approved for COP indicates that
COP in EC has been established us a lawiu! use on the Pink Shell property. Further,
Resolution 01-26 set forth specific conditions on hours of service and entertainment.

Method of Dominion and Control: The CPD did not effectively establish dominion and
control of the licensed premise. It appears that the objective in the CPD was to establish the
point of service and made no specific reference to limiting the area of consumption.

Hours of Service: COP in conjunction with outdoor seating is allowed between the howrs of
11:00AM and 10:00 PM.
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Lutertainment: Live outdoor music is prohibited. Recorded musie is allowed between the
hours of 11:00 AM and 10:00 PM.

2. Hest Western (xhibit 12)

Geagraphic Location: Best Western is
located near the northern end of the
island and outside of the Downtown
District and not  within - any *other
identifiecd  Comprehensive  Plan/Land
Development Code special districet,

Approval Type: COP with outdoor
seating was approved by the Lee County
Hearing Lixaminer in 1995 as a Special
Permit (Case 95-08-061.028), on a rool
deck area 297 by 52°.

Legal Status: The deck arca approved
for COP does not extend mio the EC
Zoning District.

heihod of Dominion and Control:

COP is limited to a 297 by 52’ roof deck area, with 8* masonry or block wall on the north and
west sides.

Hours of Service: 10:00 AM till 10:00 PM.

Entertainment: No live music and restrictions on the type of recorded music.

P — e |
= ———
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3. Ldison Beach ITouse (Exhibit 13)

Geographic Location: Edison Beach Tlouse is located
adjacent to the northern cnd of the Downtown Zoning
District.

Approval Type: Town Council approved a Special Permit
to allow COP with ouidoor seating in Resolution 00-12, by
a vole of 3 to 2 (Aye- Cereceda, Hughes and Murphy; Nay-
Reynolds and Mullholland). The outdoor seating area is
located around the pool, which extends into the Recreation
Future Land Hse. At the time of the approval, Town Couneil
made a  linding  that this was consistent  with  the
Comprehensive Plan and that there would be no adverse
environmental impacts,

The following minutes (rom the Town Council mecting
provide more detail on the discussion. It is worthy to note
that the discussion locuses on the Point of Sale and not the
area of consumption:

Mareh 13, 2000 Town Conneil Meeting blinutes for:

V. PUBLIC HEARING: FIRST CEMNTRAL INV,, CORP., IN REFERENCE TO EDISON BEACH HOUSE. CASE
#SEZ1999-00028.

A special permit in the Commercial Planned Development (CPD) district to permil Consumption on
Premises with outdoor seating per LDC 34-1265(0)(2). This property islocated at 830 Estero Boulevard.

The Applicant’s beginning conunents were inaudible,

Applicants would like to sell liquor from the office for guests. it was established that non-guests could not
purchase liquor there, as all liquor will be charged Lo guests’ rooms.

Councilwoman Cereceda ascerlained that the aleohol stocked would ba beer, wine, and cocktails for twa. Mr.
Yax said as far as the extra items, he has talked to the 7-11 across the street about stacking some extra things they
would like to see the guests have, and they expressed an interest in doing so,

Councilman Reynolds stated he didn't know if we could act on something like this unless it was written up,
and he'd like to see this run by the planners and also by the LPA. In other words, he thinks we need more detail

before we can act on something like that He dpesn't kuow how this would play, especially through Code
Enforcement and Planning.

john Mulholland said that when a variance was granted by the LPA, it was quite clear to him that

consumption was going to be in the guest vooms. The applicant explained that there might be a combination of
liguor stocked in the office and in the guest rooms.
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Councilman Reynolds advised he had visited the site anel he expressed his pleasure in the architecture of the
building. te felt that Code Enforcement needed to be aware of the change in plans, however, before the Coundil acts.

Councilwoman Ceraceda felt that this was a convenience for the guests and nothing more,

Counly Input:

Dan Faulle of the Lee Counly Department of Community Developnent advised that the skalf recommendalion
for this request was for denial of the consumplion on premises with outdoor seating, as was Lthe decision of the LPA.
AL the L,PA meeting it was decitled that whether alcohol is purchased from a bar by a pool or from the office it would
still be considered consumption on premises. Mr. Faulk oullined the reasoning that led to the denial.

Vice Mayor Hughes stated that a major difference in the request is that liquor will not bz seld to non-guests.

Anita Cereceda said that this property is going to be one of the premier properties on the Beach. She isa little
concerned that cwrrently under the permit the applicant has right now, a guest cannot take his diink oul to the pool.
she asked what Mr. Faulk's reconunendation would be to us at this point as to how we could accommodate the
request and stay with the spirit of the original appraval to Mr. Yax. Mr. Faulk said il wasn't realistic to think that
people are just going to sitin their rootns with their drinks and that it would be possible to approve the request with
some condilions.

Councilman Reynolds said that as far as carvying drinks to the pool or anyplace else, he doesn't think we
would have that control on any establishment on the istand, Selling it, however, is a whole different balt game, so it is
a definite change from the original request We need to refer this back to the planners and let them react (o this.

MOTION: Moved by Gair Reynolds and seconded by
that we send this request back to the planners and the LPA for
arestudy and additional information for Council.

The motion dies for lack of a secoud.

Mayor Mulholland advised that he thinks we have sufficient information.
Mr. Faulk stated that staff's concern was keeping alcohol on premises.

Vice Mayor Hughes said that he hadn't conceived of guests bringing their drinks to the pool because of sales in
the guest rooms, What they had wanted to prohibit was a bar that was available to the public and particularly the
people adjacentio Lynn Hall Park. And, incidentally, there ave a number of bars thal are within 500 feet of Lynn Hall
Park on the other side, He felt there was no way that we are going to prehibil people from sitting around the pool
having drinks. The main thing to him is that the public is not invited there.

Councilwoman Cereceda asked Attorney Roosa if the guest who brought a drink from his room and goes
down to the poo! with it was legally doing so. Attorney Roosa said, yes, he believes he is. So what is the difference
between a person purchasing a Miller Light from room 603 and purchasing a Miller Light from the hotel office and
going to the pool and drinking it? Attorney Roosa said that the original permit allowed for in-room bars, so he thinks
it would require an amendment to that permit to allow the purchase of liquor in the office. As to the mechanics of
what's different, he thinks testimony has been presented that there could be a larger inventory at the office than
would be provided in a refrigerator, and that might have some impact. Asked if he believed that there would be
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preater control as well, Mr. Roosa said yes, there would obviously e more control. There's o control to prevent
teen-agers from drinking out of a refrigerator in a room with their parents, whereas if they tried to purchase it fromn
an office, they would realize they were not eligible to do so, Ms. Cereceda asked how we would go about amending
the original approval to allow for one additional location of sales. Mr. Roosa said that obviously the applicant has
amended the application and so if we justapprove the amended application that would accomplish that request. It
is within our jurisdiction to approve it today without any further input.

Mayor Mulholland aslied if the office would ask for proof before a guest could make purchases of alcohol. M,
Roosa said the owner would violate his permit if he sold to anyone other than a guest. There would be better control
ifall sales were handled through the desk rather than in the reom. Technically the sale is to the adult occupant of the
hatel roony and he is the one who would be responsible for not permitting access to a teen-ager.

Councilman Reynolds said he would just as soon have the liguor sold outside the office from a tiki hut as he
would in the office. Ttwould be more appropriate,

Public Comment:

A, ChrisLieb

M. Lieb said he is president of the Royal Beach Club, a family-oriented establishment, which is adjacent to the

Edison Beach llouse. He sees no problem with selling alcohiol in the office and charging it to the rooms so that the
public cannet avail themselves of it

MOTION: Moved by Ray Murphy and seconded by Dan Hughes
o approve the amended requast by the property owner to include the
conditions that were stated prior by Attorney Roosa. Sales should Le

during daylight hours only.

Dan Hughes moved to amend the motion by adopting a resolution that would be approved as stated by
Councilman Murphy with the conditions stated, but changing the time to from 12:00 noon until 8:00 pm. Hewould
also add a fourth condition that would just be a clarification of the others: That there be no bar set up or tableside
service. [t would strictly have to fall within the conditions set forth by Councilman Murphy.

MOTION: Moved by Dan Hughes and seconded by Ray Murphy to approve
the amended request by the property owner, including the conditions stated
priar by Attorney Roosa, but changing the time stated by Councitman Murphy
from daylight hours to from 12:00 noon untit 8:00 p.m. He would also add a
fourth condition that would just be a clarification of the others: That there be
no bar setup or tableside service. it would strictly have to fall within the

conditions set forth by Councilman Murphy.

%
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Discussion:

Councilvoman Cereceda asked if the motion includes that sales be only to registered guests and only be
transacted by a charge to the room. She was told yes

Altorney Roosa offered Lo read what he understands the motion to be, "Alcohal is Lo be available at the office
desl limited Lo guests only and charged to an occupied room between the howurs of 12:00 noon and 8:00 pm. Mo
bar er puolside service." The amended motion was finther amended to show this wording,

MOTION: Moved by Dan Hughes and seconded by Ray Murphy to
amenit the amended mation to read as follows: Alcohol is to be
available at the office desls, limited Lo guests only and charged to
an occupied room benwveen the hours of 12:00 noon and 8:00 pm.

Mo har or poolside service.

Biscussion:
Mayuor iMulhollzand said he saw no advantage in moving the sales from the rooms to the office.

Motion carries 3-2 with John Mulholland and Gaur Reynolds dissenting.

Legal Staus: The approval for COP with outdoor seating allowed COP in EC.

Method of Dominion and Control: No specilic method was established other than allowing
consumption outsicle, but not service. There was no specific prohibition on consumption
extending onto the sandy beach. Point of sale was limited to the front desk or hotel room.

Ilours of Service: Noon till 8:00 PM.

Entertainment: No conditions.
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4. Pierside Grill (Iixhibit 14)

Geographic Location: Pierside Grill is
located in the Downtown District, in
Times Square, adjacent o the County
Pier.

Approval Type: In 1999, Town Council
approved Resolulion 99-39, (o allow a
trellis over the existing deck that extends
744/~ seaward of the 1978 CCCLL line.
[he motion to approve the trellis wis
approved by a unanimous vote (Aves-
Cereeda, Tughes, Mulholland. Reynalds
and Murphy.

Tegal Status: While this approval was
not speeilic o COP, it is informative, in
that based upon the Council discussion,
they clearly were aware that they were
memorializing the outdoor dining (and
henee COP) seaward of the 1978 CCCL ’ I
line. Turther, the discussion by Council

indicates that they acknowledged that the  “.,

use was being approved in the Reereation

Future Land Use.

Method of Dominion and Control: No requirements were specifically established by any
Town Zoning Action.

Hours of Service: None established.

Entertainment: None established.

COP in EC Report T ge 2



5. Top O Mast (Iixhibit 13)

Geopraphic Location: Top O’ Mast is
located in the Downtown District, in Times
Square, adjacent to ('rescent Beach Family
Parl.

Approval Type: There is no formal zoning
approval of COP for the subject property.
The State of Florida Liquor License does
have zoning stafl approval from Lee County,
dated  12-2-83. The site  sketeh  that
accompanied the 1983 license, appears o
have only been approved tor COP within the
building. In 1988, the applicant amended the
site sketch to include the deck area, bul the :
amended sketch was not signed by Lee g

County staff for zoning approval. In 1988, the applicant amended the site skeich, to include
what appears to be the saudy beach, but the amended sketch was not signed by Lec Counly
stalT for zoning approval. In 1988, the State of Florida Division of Alcohol, Beverages and
‘Tobacco issued an Olficial Nolice, which indicated “No sales from parking lot or beach.”

bioa

Legal Status: Based upon
the aerial and State Issned B — -

P © State of Florida
Alcohol Permit, it does not o xi b Departmcat of Husin Regulation
S YD 3 OFFICIAL NOICE Division of .-\lcn—\ulic evoeafes “"“1 L5 )
appear that COP 1s ity [T AL FEACH CountyrL £ TateLHALERE)
permitted seaward of the EC Tor Licenses: STEER_BILL  LINL . ——
: NRT o THE MAST Licensa: TypddLOP__ #p=125
Zoning District linc. n/BsATOC Die JHE e

You are hereby uatified YOLL#AAY_SELL A COHOLIC EyEn AT A
QR O CTHE PREISE S 18 SHiAL e THE ACPLIC AT
£p2 VA LICENSE. B MOUDES THE PR TR TS CE B

Meihod of Dominion and

Conirol: Dominion and neew oy, MO EAIES, EADY FASLING LOT OR ;-,_‘,,;-t't, o
- fad with b LIAREOLATELY I

control appears to be g;:::;ﬂ%f:‘;?:ﬁ;ﬂ‘:ﬁlm with by noon&;twmms P R
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established by the deck and leceived thiz Notice . .u.cf‘)‘m).l.u:i BE\‘ uu:\c:-:s

T e ik | ulB (b TMEY o -

tailing, e _th LY,
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ln s e Tssued B,..r.__lf_ MWV L ,.:_i..-—
l.ll_l'r.:i! _;_-. ageT ¥
Hours of Service: Not S L DAL e 8

s . - 1988 ABT Official Notie
specified in the State Liquor ¢

[icense.

Entertainment: Not speciflied.
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Steer-Mills Inc. dba/Top of the Mast July 16, 2012
Re; Right to sell and serve COP on the Beach

HISTORY

1974 4-COP license Audit # 25106 was purchased with Spinnaker Restaurant and
Lounge initially approved and issued in early 1970°s, with County zoning approval by the
Zoning Director under the 1962 Zoning regulations, as a “Transfer” with all the rights
initially approved which at that time had no restrictions, boundaries, sketches or Special
Exceptions was adopted in 1980, it was common for Beach front, bay front and Marina
businesses with Alcohol beverage licenses, to sell and serve Alcohol on the Beach, Bay
or Marina Dock as a normal and accepted extension of their business from their
buildings.

Initially sketches with the application were requested to show the dimensions to calculate
the seating capacity of the business, to verify that the 150 occupant license threshold was
met as required by the DABT regulations and in addition the County used the occupant
number to calculate Parking spaces.

The use of the sketch evolved from occupant load calculations and parking in the 1986
when the Zoning was amended to require a new Special Exception filed for any
“Expansion of Alcoholic Use” such as Deck, Sidewalk and in a few cases Beach, the
sketches from hereon was more specifically used by the County to define the area
“Licensed for Alcohol use” not only the Special Exception request Deck, Sidewalk and
Beach, now the interior of the Building,. It should be noted it was not until 2012 DABT
expressed their acceptance of using the sketches, now for enforcement.

Thereafter the 1986 Special Exceptions not only defined the licensed area, it also limited
and restricted the Alcohol time of use, entertainment and noise limitations.

It should also be noted that the County and State “Purged” their files up to 1984, past
history for past approvals are difficult or impossible to recover, made more difficult by
the County transferring their Jurisdictional authority for Alcohol licensing to the Town of
Fort Myers Beach who has NO history or understanding of the Counties regulations as
they evolved over the years.

Another concern with the Towns jurisdiction is their lack of understanding of “Legally
non-conforming” and “Grandfather” rights, the Town staff believes they can arbitrarily
alter ones zoning with newer amended ordinances and ignore the initial grants that stay
with the properly as a private property and Administrative right, not to be divested or
reduced from its current level of zoning as initially granted.

TOWN ENFORCEMENT ACTION
Beach use eventually became a topic of control in the mid 1980°s with the County started
to restrict the Alcohol use to the SE sketch and/or approved expansions, where the DABT
staff was still advising my clients around 2010 they “did not have any regulations
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prohibiting use on the beach” and several times I would have to advise my clients, that
County zoning, specifically the limitations in the Special Exceptions ruled as to area of
use, regardless of DABT’s position and comments.

Early this year, Top of the Mast Beach use issue started when the Town of FMB Director
researched Beach COP history and failing to find or understand the history and evolution
of the Counties COP regulations, transfers, and practices, contacted DABT twice to

request they void Top of the Mast COP license because he failed to find any County
approval of record.

DARBT reviewed the file (That was purged up to 1984) that still had in the file (2)
applications remaining and (1) letter from the Spinnaker file dated approx. 1966+-.
Staffs position as advised, was to use the most current sketch on file, because their
application required a sketch attached and they have used the sketch to define the area
licensed (This staff member has been with ABT 16 years), and they would enforce that
sketch. ‘The current sketch of their record, was a sketch submitted by the owner to define
the area of Rapes and Post later to be removed under citation of Beaches and Shores, in
lieu of using portable buckets post and signs.

DABT specifically was advised that the sketch they intended to use for enforcement was
submitted by the owner and not County approved nor attached to any COP application,
therefore DABT specific selective use of a 19’ dimension found on that 1987 sketch was
in fact limiting and reducing the initial zoning the County approved and therefore
violated the owner rights, as a past Administrative Code Enforcement Director for the
County specifically directed to review COP applications for approval and enforce those
regulations, advised DABT staff who responded she only had my word and she was
going to use the sketch regardless,

Her action resulted in the arrest of the owner who stated he had the right to sell and serve
to the MHT Gulf of Mexico as recorded on his deed and as he has for over 38 years, she
enforced the 19° dimension from his deck on the beach, from the 1987 invalid sketch that
did not have any zoning approval or COP significance relative to the States COP license.

CURRENT FILE OF RECORD (AS PURGED PRIOR TO 1984)

The DARBT file contained (3) sketches;

No sketch of record of Spinnaker Restaurant and Lounge, (file purged)

No_1974 application of Steer Mills, Inc. dba/ Top of the Mast. (file purged)

1984 application for 4COP with package store sales (Lottery license) “Transferred” from
Galaxy Lounge and Bar, with a 1974 sketch attached, (assumed pulled from the 1974
application and attached to this application.

%1086 Inspection for compliance with affidavit acknowledging;
DABT can inspect without a search warrant
Any additions or alterations shall be inspected

ok The foregoing ske_tch attached will become part of application for a license
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*+* DEFENSE OF AFFIDAVIT

Special Note; This inspection was called for and initiated to have the owner SIGN an
affidavit with the above (3) conditions, most important was “I further understand that the
above and foregoing sketch will become, and hereby agree that it is, a part of my

application for a license”, County intentionally wanted to establish a record in the file
that would parallel other applications that required a sketch and use that for enforcement.

** Note; key word above and “foregoing sketch” definition is “Preceding” (go or come
before). would eliminate the use of the 1987 sketch.

#* Also Note; the1986 sketch shows the entire site with no dimension to the waters edge
as allowed by deed.

** In any event, the owner would not submit or accept future interpretations of the sketch
to “reduce or limit or restrict” the initial area granted from the 1970’s.

Note; Tt should be stated that DABT has in the past and now finally evolved into the
arrest of the owner as to the disputed area licensed to sell and serve, DABT staff has filed
citations and interpreted use of the sketch to limit the area as the County had adopted that
procedure since 1986, both however could not and should not use the sketch to limit,
reduce or alter the initial area granted and as the owner has, for over 38 years, used the
entire site as a beach front property and an extension of his upland business.

ADDITIONAL FILE

1987 Sketch showing “Post and Ropes” along the waters edge, and dimensioned 19 to
the then location of the Waters edge, MHT was submitted and accepted in the DABT file
to define the beach area as initially approved in the 1970°s.

Note; this 1987 sketch had nothing to do with the COP applications it was initiated to
define the area with Ropes and Post to challenge an inspectors interpretation to limit the
licensed area to the building and deck, and not parking lot or beach. (This sketch was not
from or approved by zoning is being used for DABT enforcement)

Also note; this submission of any and all sketch’s were to placate more current
application requirements and would have been requested by County staff, and in this case
for information only, not submitted to “reduce, limit or restrict” the initial area of use,
including the beach as initially granted.

DABT ENFORCEMENT _

DABT staffs current position has acknowledged their acceptance of Top of the Mast right
to “sell and serve” on the beach, however per the 1987 sketch of record, limited that use
to 19° from the deck and not to the MHT as the deed of record and 1970’s zoning
approval allowed.

Page 3 of 4



It is my opinion as a prior Administrative Director of Code Enforcement and Building
Official of Lee County with the expressed directive from the County Commission to
review and approved applications for COP during the period of 1978 to 1981, with full
and complete understanding of Lee County zoning, land use, regulations and building
codes, the history of COP ordinance, regulations and practices and its evolution of
interpreted use and administering, Steer-Mills Inc. dba/Top of the Mast was granted the
same rights of Spinnaker Restaurant and Lounge from the 1970 era when approved and
licensed for COP and when there were no prohibited use to “sell and serve” on the beach,
as there are none today with County, Town and DABT and any request to complete the
County or DABT file with a sketch for what ever reason, in no way divested the owners
vested rights therein initially granted and it is my expressed opinion that those rights
extend to the MHT and if the beach is extended by fill as regulated by Beaches and
Shores DEPS, FS 161 allows that owner the right to extend his upland rights to the new
MHT as a Riparian right and Statutes of record.

IN CONCLUSION

The only argument is with DABT Code enforcing the 1987 sketch 19° dimension
in lieu of using and allowing the use to extend to the deeded right to the MHT.

The 1987 sketch was to designate beach boundaries with Post and Ropes for
“selling and serving” alcohol as initially granted and licensed 1970s as transferred from
Spinnaker Restaurant and Lounge and was not connected to Lee County zoning.

We therefore request DABT to honor and acknowledge the deeded rights to the
MHT as was granted, licensed and transferred and as evidenced permitted use for over 38
years or honor the 1986 affidavit and sketch attached that represents the entire sitc as a
representation of the initial rights of the owner, then applying the States survey of 2000
and deed of record to the MHT, including any Riparian rights thereto per FS 161 for any
beach fill that extends the MHT.

Richarnd M. McDale CABO, CPCA
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RE: VILE 89-031
Dear Mr. Whitleck: . )

i

In youxr. 1etter O stated that Top-0-Magt Bestaurant has ’ﬂ?ﬂf
to remova the.jllegally copstricted post and rope barrier SErucCturs
from the area seaward of the coastal construction cobtrol lina. =

without connecting chain or rope, and that such posts would be
employed only during the heurs of operation. “Such action iE
acceptable to the depariment. - - :

Please notify.the department when the post and rope barxrier.
structure has been removed from the area seaward of the coastal
construction control line. If renavaiist:cmpletedtothe_
satisfaction of the Department of Natural Resources, the File on
violation w‘%.ll be closzed withoutr further proceedings.

1f you bave any guestions regarding this letter, or the il
“violation involved, pliease contact ©. L. Bill atr DOA/4AR7-2203 or at
the letterhead address.

Y¥our cooperation is appreciated. i

- S Sincered g
& €“3_‘ Eirby B. G?een; X
i + Division Director
vzt Division of Beaches.and Shores
FBE/ juw T - 4
CERTIFIED §#733 887. 081 . 1
co: S. L. Bm :
Tony McHea) o y
‘Mike Joity . - ) -
Tomy L. Bwing i ‘/; T ~
Top-O~Mast, Steve Straunss W &
Lee County Building Department .- . _ "

“Wocking tapether vo peorect Florida's fytuee™ -
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6. Nemos (Ixhibit 16)

Geographic Loecation: Nemos is located in
the Downtown District, adjacent to Crescent
Beach Fumily Park.

Approval Type: In 1995, the lLee County
Hearing Examiner approved @ Speciad Peonit
(95-07-161.028) o allow COP  outdoors.
restricted to 1,106 square feet with 12 indoor
scats and 30 ounbldeor seats. In 2007, the Town
Couneil affirmed the County’s prior approval
of COP with outdoor seating in Resolution 07-
13, by o unanimous vote (Aye-Doback.
Massuceo, Reynolds, Meador and Shenko).
While no site plan was included in the 1995 or
2007 approvals. the records of the Hearing
Examiner in 1995, clearly indicate that the
approval included “a outside area {or aboul 30
seats on the beach.” Further, the record
indicates “that approximately 95% of their

trade will come from the beach.” A review of 1)

the 1998 aerial photo of the subject property : iy
indicates the chairs and tables being located

directly on the beach and no pavers in the | - > \,

current location of pavers on the beach. In T{J{,‘

2010, Town Council approved a Special TS 00

Exception to allow COP with outdoor seating,
with a site plan that clearly depicts outdoor seating in the IEC Zoning District.

Legal Status: Based upon the atorementioned approvals, it appears that COP has been
established seaward of the 1.C Zoning District line. Further, based upon the acvials and site
plans, it appears that CODP was approved directly upon the sand.

Method of Dominion and Contrel: None specifically required in the approving resolution.
Hours of Service: 7:00 AM till 2:00 AM.

Entertainment: Outdoor music is limited to between the hours of 10:00 AM and 10:00 PM.

COP in EC Report



7. The Cottage (including Beach Dog House and Guif Shore Grill) (Exhibii 17)

Geographie Location: The subject
property is localed within the Downiown
District.

Approval Type: the subject properly
received an  Administrative  Approval
(COP2002-00013) from Lee County in
2002. This approval limited  outdoor
scaling to the exisiing deck area. Ficld
cards from the Counly  Property
Appraiser, dating back to 1976, indicate it
has long been i use as a vestaurant. There
have been numerous code enflorcement
violations on the subject property, lrom
unpermitted  construction  aclivity o
alcohol service issues.

Legal Status: While the COP2002-00013
did nol approve COP directly on the
beach, it should be noted that almost the
entire main structure is located within the 13C Zoning District. Further, it should be noted that

this approval was granted aller the establishiment of the REC Future Land Use and EC
Zoning District.

|
|
1
i
b

Method of Dominion and Control: While dominion and control of the property ave
established within the confines of the buildings and deck area, it should be noted that the

open nature of the ground floor and orientation to (he beachiront are indicative of inadequate
establishment of dominion and control.

Hours of Service:

Beach Dog Iouse: 10:00 AM till 10:00 PM
The Coltage: 10:00 AM titl 2:00 AM

Gulf Shore Grill: 7:00 AM till 10:00 M

Entertainment: Qutdoor music and entertainment are prohibited in the outdoor seating
areas.




8. lani Kai (Exhibit 18)

Geographic Location: [he
subject property is located
within the Downtown
District.

Approval Type: In 1977,
prior o construction of the
Lani Kai, a portion ol the
subject property (lots 3 & 4
and a portion of 3, of Block
Y were rezoned and granted
a Special Permit for COP lor
beer and wine. ‘lhe lots
approved do not extend (o
the  beach  and  only
encompass & minor area of
the current building
footprint of Lani Kai, closer
to Estero Boulevard.
Further, in 1989 T.ee
County signed oft on the
Zoning Approval poction of
the State Alcohol License P

and in 2001 the Town signed off on the Zoning Approval portion of the State Alcohol
License,

Legal Statos: The records for the property are unclear as to whether or not the sale and
consumption of alcohol was approved directly on the beach. However, it is clear that portions
of the licensed premises do fall within the EC Zoning District.

Method of Bominion and Contrel: Nonc established.
Hours of Service: None established specific to the property.

Entertainment: None established.
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9. Wicked Wings {(Exhibit 19)

Gengraphic Loeation: The subject
property is located within the
Downtown Districl.

Approval Type: In 2010 the Town
Council  unanimously  approved a
Special Bxception for Wicked Wings
(Resolution 10-01) for COP in the
Downtown and EC Zoning Districts.
In  December, 2009, the LPA
recommended approval of this Special
Iixceplion by a unanimous vote and no
objections were expressed over the
COP extending into the EC Zoning
District, even though Town Stalt made
it abundantly clear that the request For
COP was cxtending into the EC
Zoning  District.  This  Special
Exception is significant, inasmuch as.
in the prior month (November 2009)
the LPA had opined to Town Couneil,
in the form of an 1.PA Resolution, that
the Comprehensive Plan had intended {o restrict further expansion of COP into the
Recreation FFuture Land Use and hence the EC Zouing District.

Legal Status: Resolution 10-01 approved COP in 1iC.

Meihod of Dominion and Conirol: COP was appioved on the deck area, where the outdoor
seating is located.

Hours of Service: 10:00 AM tilt 11:00 PM.

Entertainment: 10:00 AM G 17:00 PM.
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10. Beach Pub (Exhibit 20)

Geographic Location: The subject property
is localed within the Downtown District.

Approval TFype: In 1995, just belore
incorporation of the Towa, the Lee County
Flearing Examiner approved a Special
Perntit to allow COP on the subject property
(95-10-173.025). lhis approval granted
COP service and consumption directly on
the sandy beach and scaward of the 1978
CCCL Line. Further, the Hearing Examiner
found that the Special Peormit, as
conditioned, “will protect, conserve and
preserve cnvironmentally critical areas and
natural resources.”™

Legal Status: 'The Special Permit allows
COP in the 1:C Zoning District, :

Stalt’ considers  this  approval (o be
significant in several aspects, which are
worthy of consideration in the formulation
of any ordinance dealing with COP in the
FEC Zoning Districl.  First, this  case
introduced some {airly stringent conditions
on the approval, which included limitations 2
on howrs of operation, limitations on live S - S
musie, the concept of allowing cansumption directly on the sandy beach and establishing
dominion and control through rope and post of the area of consumption. while limiting
scrvice of beer and wine to patrons from the bar (i.e. no service directly on the sand). Further,
this approval infroduced a significant concept that has to be dealt with, which is that these
eslablisliments rely upon pedestrian traffic along the beach for patrons and as such do not
require parking for the consumption areas on the beach.

Method of Dominion and Control: Rope and post.
Hours of Service: 10:00 AM till 10:00 PM.

Tatertainment: Live entertainment from 10:00 AM till 8:00 PM.
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i1, Diamondilead (Exhibit 21)

GGeographic Loeativn: The subject
property is focated within the
Downlown Districl.

Approval Type: 1n 2001, Town
Council approved Resolution 01-13
to allow COP on the outdoor deck
arci.

Legal Status: The declk area
approved for COP does not extend
into the EC Zoning District.

Method of Dominion and Contiol:
Limited to declk area.

Hours of Service: 9:00 AM il 10:00
PML

Entertainment: Qutdoor
enfertainment limited to between the
hours of 9:00 AM till 10:00 PM,
subject to reslrictions on A
amplification, recorded music and o
live music, which states as follows:

1. The following conditions will apply to any outdoor music andior entertainment located
around the pool area or the proposed elevated deck:

«. Recorded background music that is restricted to a mono background system, which is
defined as « 60 amps system with speakers limited to 1 to 2 watts that provides for u
volume that is kept at or belove normal conversation fevel, is allowed.

b.  Only non-amplified string instruments are allowed to be played “live” without plugging
into the mono background system.

c.  Entertainment and/or live music, (excluding non-amplified string instruments), whiclt is
defined as a keyboard that is limited to the function of a piano with or without « Disc
Jockey, referred to as a “DJ" and’or a vocalist is allowed only when the keyboard and
all niicraphones, for a “DJ” or vocalist are plugged into the mono background systen
and the velume is kept at or below normul conversution level,

o dny music that is played in the Lounge drea located on the fivst elevated floor must
comply with Conditions 4.a., 4.b., and 4.c., or else the outside door(s) from the Lounge to
the proposed elevated deck must be closed.

e ]

COP in EC Report Page 33



12. Estero Island Beach Club (Ixhibit 22)

Geographic Location: The subject
property is located within the
Downtown District.

Approval Type: In 1995, (he Lee
County Hearing Examiner approved a
Special Permit (93-10-232.048) to
allow COP. which restricted service to
the Tiki Bar and limited consumption
to the pool deck arca.

Legal Status: The pool deck area
exiends into the 3C Zoning District.
thus atlowing COP in LEC at (his
location.

Method of Dominion and Control:
Service is Himited to the Tiki Bar and
consumption is limited to the pool
deck arca and turther restricted to
guests or residents of the resort.

Hours of Service: §:00 AM till 10:00
M.

Entertainment: Live entertainment is
prohibited, but recorded background
music is allowed.
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13, Junkanoo (Fxhibit 23)

Geographic Location: The subject property s
located immediately adjacent {o the Village
District.

Approval Type: In 1990, the Lee County
Hearing Examiner approved a Special Permit
{90-1-18-5P-1} to allow COP with cutdoor
seating,

Legal Status: Based upon the wording in the
Hearing Examiner's Conditions, it appeats that
COP was approved for the entirety of Lots 21
through 25, with the exception of the parking
fot, as referenced in the Stafl Presentation to
1learing Examiner. Since there are portions of Lots "1 thmm_h 25 that extend into the IiC
Zoning District, it appears that COP has been approved 1n EC for the subject propetty.

Methed of Dominion aud Control: None established.
Hours of Service: None established in the approval.

Entertainment: None established in the approval.

14. Quirigger (Exhibit 24)

Geographic Lecation: This
resort in located towards the
southern end of the island.

Approval Type: The subject
property was rezoned to CPD
(Commercial Planned
Development) in 1995 by the
Lee County Commission,
prior to incorporation of the
Town. Among the permitted
uses established in the CPD,
are: Bar or Cocktail Lounge
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(existing), Commercial Use of Beach IFront Scaward of the Water Body Setback Line
(Existing) and Consumption on Premises {existing).

Legal Status: The listing of permitted commercial uses on the heach and approval of COP
without any specific location restrictions supports a linding that COI was approved in EC for
ihe subject propeity.

Method of Dominion and Control; None established.
Hours of Service: None established.

Entertainment: None established.

15, Gullwing Resort (Exhibit 23)

{zengraphic Loeation: This resort
in located towards the southern end
of the island. {Zoning District?)

Approval Type: In 1997 the Town
Couneil approved a Special Permit
(Resolution 97-10) to allow COP
on the subject properly. [However,
due to LPA about noise in relation
to the outdoor seating, the request
for approval of COP in conjunction
with the outdoor seating was
withdrawn prior to Town Council
consideration.

Legal Status: COP is not e e em—— e
approved in the EC Zoning District on the subject property.

Method of Bominion and Control: N/A
Hours of Service; N/A

Entertainment: N/A

eport

COPinECR Page 36



16. Holiday ¥nn (Exhibit 26)

Geographie Location:
This resort in foeated
towards the southern end
of the island. (Zoning
District?)

Approval Type: In 1988,
ihe Lee County
Conmmission zranted a
Special Peimit
(Resolution Z-88-291) W 5. L O I
allow COP with outdoor - E—
seating.

Legal Status: Based upon our review of ihe aerial photo of the subject property, a portion of
the outdoor seating arca Lor COP is located witl the IEC Zoning District.

Method of Dominion and Control: Limited to the outdoor seating aveas identilied in the
approval.

Hours of Service: None established.

Entertainment: None established.

17. Sandbar Resort (Exhibit 27)

Geographic Location: This motel/hotel
in located towards the southern end of the
island. (Zoning District?)

Approval Type: In 1993, the Lee County
[learing Examiner approved a Special
Peimit (o allow COP with outdoor
seating. The outdoor COP was limited to
the pool and recreation area within the
seawalled portion of the property.

Legal Status: COP is not allowed in the
EC Zoning District on the subject
property.

C[ T = . = e pe =




Method of Dominion and Control: Conlined to pool deck area, with landscape
requirements and limited to hotel guests only,

Hours of Sevviee: 7:00 AN 6ill 9:30 PM, Sunday through Thursday and 7:00 AM til} 10:30
DM, Friday and Saturday.

Eniertainment: No ouldoor entertainment or loud music allowed,

18. Breakers Econo Lux Inn (Exhibit 28)

Geographie Location: The subject
proparty is located within the
Downtown District and is now
Creseent Beach Fawmily Park
(formerly Breakers Heono Lux Inn).

Approval Type: In 1991, the Lee
County earing ixaminer approved
a Special Permit to allow a bar on
the subject property, within the
confines of the building that stood at
the thne of the approval,

Legal Status: It does nol appear
that the area approved (or COP
within the confines of the building
would have fallen within the EC
Zoning District.

Method of Dominion and Ceontrol:
NIA.

Hours of Service: N/A.

Fntertainment: N/A.
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Analysis of Approved COPs:

Of the 18 properties identified with COP licenses adjacent to the EC Zoning District, 12 have
been identified that were approved for COP in the EC Zoning District. OF those approved for
COP, 7 are located in the Downlown Distiict and 3 are located outside the Dovwntown District,
Of the 5 approved outside the Downtown District, 4 are resorls. Of the 12 approved for COP in
EC, 5 or 6 are resouts, 4 arc restavrants/bars, 1 is a iestaurant and [ is a bar. Of the 12 approved
for COP in 13C, 7 are approved directly on the beach and 6 have no restrictions on outdoor music.
The most common method of approval has been Special Permit/Exception, with 7 having been
granted by SP/SE. Of the 4 resorts outside the Downtown District, 2 were granted by CPD
rezoning. 5 of the COP approvals in EC were approved by the Fown, the rest were approved by
the County prior o the Town’s incorporation. One of the more significant findings of our
analysis was that no COP requested in EC has ever been denied. Given the number of COP
approvals in EC, it is difficult to conclude that the Compichensive Plan intended to restrict
further expansion of COP in the Recreation Future Land Use. Of equal concern in this regard, is
the lack of discussion during the public hearings for these approvals, regarding the issue of COP
in EC and Recreation Future Land Use. In reviewing the transcripts for all of these approvals, it

is abundantly clear that the larger concern expressed duving public hearings related to concerns
about outdoor entertainment.

Conclusions of Approved COPs:

Our analysis concludes that COP has been established as a permissible use in the EC Zoning
District for as long as that district has existed, with varying methods of approval. While the
methods of approval are valid means of controlling COP in EC, the lack of consistency of
methods or established guidance is an arca of concein. Further, we have concluded that there has
been an overall lack of consistency in conditions of approval, including dominion and control,
howrs of operation and entertainment restrictions. The lack of consistency in terms of conditions
of approval reinforces our perception of the lack of an appropriate regulatory framework.

Having said that, it should be noted that there has been some historic consistency in some limited
regards, as it relates to the approval of COP in EC. For instance, the majority of COP approvals
in EC wete granted for establishments within the Downtown District and those granted outside
the Downtown District were primarily granted to the larger resorts in Town, two of which were
granted by CPD rezoning. Special Permits/Exceptions granted 7 of the 11/12 COP approvals. We
believe there is a strong precedent for requiring future approvals within the Downtown District 1o
require Special Exceplion approval and those outside the Downtown District to be limited to
tesorts by CPD zoning. Fusther, some of the approvals contained conditions of approval that
provide a strong basis for formulating a meaningful ordinance. More importantly, based upon
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Staff observations during the last tourist season, therc are some restrictions that  are more
effective in mitigating potentially negative impacts. For example, well defined methods of

dominion and control have more success in preventing the migration of alcohol from one
property io another.

Considerations in crafting an ordinance

Assuming that it is the policy of Town Council to not prohibit COP in EC, then an appropriate
regulatory approach should be developed in the form of an ordinance. In order (o assist Staft in
developing an ordinance to regulate COP in the EC Zoning Distiict, it is constructive to facilitate a
dialogue on the various methods of regulation, which includes process, location resivictions and
conditions. We respectiully request your input on means of regulating COP in EC. Specifically, we

need input on the three primary considerations; process, location restrictions and conditions of
approval.

Process:

There are four primary zoning processes for regulating COP in EC, which we would offer for your
consideration: Special xception; Planned Development Zoning; Administrative Approval; or,
Perinitted Use.

Location Restrictions:

As our analysis in Section 4 of this report (Historic Approvals & Legal Determinations) concluded, 7
of the 12 approved COPs in EC are located within the Downtown District and of the 5 located outsicle
the Downtown District, 4 are resoits. Given the fact that the 12 approved COPs evolved over the
course of three decades, we belicve that some guidance should be taken from the location precedence
set over (ime. Accordingly, we believe there should be some regulatory lramework based upon
geographic considerations, The fact that 4 of the 5 COP’s localed outside the Downtown Zoning
District are resorts, suggests that serious consideration should be given to limiting COP’s outside the
Downtown Zoning District. Further, the fact that 2 of the 4 Resorts were approved for COP by CPD
rezoning, suggests that, should the regulatory bar be elevated outside the Downtown, a more rigorous

review process should be required. Also, it suggests that consideration should be given to restricting
COP outside the Downtown District {o resorts only.

e e e e e B e . = e =

COP in EC Report Page 40




Conditions of Approval:

Rased upon our analysis in Scction 4 of this report, it is clear that some consideration has historically
been given to developing conditions of approval o mitigake any potentially negafive impacts. This is
significant in a couple regards. First, it is a clear acknowledgement that COP in EC has been viewed
as having the potential to have adverse impacts. Second, in some inslances theie 15 consistency in the
conditions imposed on some of the existing COPs in EC. However, it alsu has (o be nofed that there
are broad tnconsistencies in the conditions imposed on the existing COPs in EC. Accordingly, we
would strongly recommend that a uniform set of conditions be developed that ave applied consistently.

Accordingly, tollowing are some of the potential standard conditions that can and should be
considered in developing an ordinance:

1. Principal Use Restrictions- Should COP in LC be limited as au ancillary use to specific
principal uses, i.c. restaurants, bars, reserts, ete.; and

2, Specific Conditions of Approval- What specific conditions should be required, for example:
a. Plastic cups, aluminum cans or glass botlles.
b. Hours of service/consumption in £C.

c. Location restrictions of service/constumption in IXC, i.e. within propeity lines under same
ownership and no closer than 10 feet of the Mean High Water Linc (MHW).

d. Method of Dominion Control- i.e. rope and posl, deck, vegetation, signage and/or security
detail.

e. Restrictions on lables.
f.  Management/maintenance responsibilities ol owners.

g. Security requirements.

. Signage requirements, i.e. alcohol purchased on one properly is prohibited fiom being
taken outo another property.

i. Insurance requirciments.

j. Seasonal restrictions, i.c. should hours of service/consumption be further restricted during
times of the year, such a turile nesting season.

k. Annual renewal requirements.

. Terms of revocation and revocation process.
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m. Fees, i.e. initial fee and annual renewal fecs.

n. Other considerations that LPA deems appropriate.

Closing Thoughts:

Based upon LPA input and Town Council’s previous direction, Staff will prepare a draft
ordinance for discussion at the November 8 LPA Meeting.

e e eSS=———————————— -
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