FORT MYERS BEACH, FLORIDA
DEPARTMENT OF COMMUNITY DEVELOPMENT
HISTORIC PRESERVATION STAFF REPORT

TYPE OF CASE:

Certificate of Appropriateness

CASE NUMBER:

FMBCOA2009-0003

HISTORIC PRESERVATION
BOARD HEARING DATE:

July 14, 2009

I.

APPLICATION SUMMARY
Applicant:

Town of Fort Myers Beach (hereinafter “the applicant”)

Requests:

A Special Certificate of Appropriateness under LDC Sections 22103 and 22-104 for demolition of the designated historic resource
(individual structure) known as “the Cottage.”

Location:

4610 Estero Boulevard, legally described as Lots 3 and 4, Block H,
Hyde Park Subdivision, as recorded in Plat Book 7, Page 20, Public
Records of Lee County, Florida.

Future Land Use
Map Category: Recreation
Zoning:

RC (Residential Conservation)

Current Uses:

Park, neighborhood; vacant dwelling

Adjacent Future Land Use Map (FLUM) category, Zoning and existing land uses:
Northeast: Mixed Residential FLUM, RPD zoning (White Cap
condo), then RM zoning (Ocean Harbor condo)
Southwest: Recreation FLUM, EC zoning (beach), then Gulf of
Mexico
Northwest: Mixed Residential FLUM, RM zoning (Strandview
Avenue, then Strandview Tower condo)
Southeast: Mixed Residential FLUM, RC zoning (single-family
residences)
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II.

RECOMMENDATION

Staff recommends that the Historic Preservation Board (HPB) APPROVE the Special
Certificate of Appropriateness (SCA) for demolition of the structure known as “the
Cottage” located on the subject property. Staff recommends that the HPB find that the
petition meets the applicable standards provided in LDC Sections 22-101(b) and 22-104.
Recommended conditions for approval of SCA for demolition of “the Cottage”:
1. Submit all documentation required by the Florida Department of State Division of
Historical Resources (DHR) per the letter dated September 3, 2008 (Exhibit A),
and any other documentation that may subsequently be required by DHR, to
Florida Communities Trust and/or DHR, as may be required by those agencies.
Prior to issuance of a demolition permit, provide evidence from Florida
Communities Trust to the Town Department of Community Development that this
requirement and all other requirements imposed by the State of Florida have been
satisfied.
2. This certificate of appropriateness does not abrogate any provision of any
restriction or agreement affecting the subject property.
3. A demolition permit may not be issued unless a governmental body or board or a
court of competent jurisdiction has ordered demolition of the structure.

III. BACKGROUND AND ANALYSIS
Introduction and Background
The Town of Fort Myers Beach has requested a Special Certificate of Appropriateness
(SCA) to allow demolition of the structure known as “the Cottage” within the Newton
Park property, specifically described as Lots 3 and 4, Block H, Hyde Park Subdivision.
The Cottage was designated an historic resource by the Town’s Historic Preservation
Board (HPB) in Resolution FMBHD 2004-02 (Exhibit B), adopted March 16, 2004.
An SCA is required under LDC Sections 22-101 and 22-103(a) prior to the initiation of
any work involving alteration, demolition, relocation, reconstruction, excavation, or new
construction which will result in a change to the original appearance of a designated
historic resource. Either demolition or relocation of the structure would result in a
change to its original appearance.
At a noticed public meeting on February 10, 2009, the HPB did not pursue the
Community Development Director’s recommendation that the HPB initiate the notice and
hearing process to withdraw the designation of “the Cottage” as a historic resource. A
prior request for SCA for demolition was denied by the HPB at a hearing on March 10,
2009. A simultaneous request for SCA for relocation was withdrawn by the applicant in
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June 2009 after an unsuccessful effort to solicit proposals from third parties to relocate
the building from the site. The applicant has requested SCA for demolition once more,
considering the additional circumstance that solicitation of proposals for removal of the
building has been unsuccessful, and advances that the cost to secure and develop a
suitable site to which to relocate the building, and the cost to restore the building upon
relocation, are economically unfeasible.
Analysis
The report prepared by a licensed architect and provided by the applicant opines that
“While the Cottage has some unique architectural details such as the five panel doors,
window and door trim and the coquina fireplace, the building is not unique enough [sic]
for the architecture to be the sole factor which determines significance.” The report goes
on to conclude that the building would not be considered historic by the standards for
listing on the National Register of Historic Places. However, the report also comments
that the presence of the Cottage on the site is a part of the Seven Seas building’s integrity
of setting, as that building was never located on its site without the Cottage on the
adjoining property (See Exhibit C for relevant extracts from this report).
The chain of title for the subject property makes it clear that the Cottage property, Lots 3
and 4 of Block H, was not owned by James and Eleanor Newton prior to 1972. To the
extent the it is associated with the lives of people significant in local, national, or
international history, the Cottage developed that association within the period of time
within which resources are not generally eligible for designation (i.e. 50 years prior to the
date of proposed designation).
The architect’s report, dated March 2007, also estimates the cost of recommended repairs
and refurbishing to the Cottage at $146,300, plus a 20% cost escalation and contingency
factor for potential increases over time while a funding source is found and plans are
developed, plus further costs for the preparation of architectural plans. The cost to secure
a relocation site and develop that site into a suitable setting for the building, and the cost
of physically relocating the building, would be additional costs not calculated.
A letter dated September 3, 2008, from the Director of the State of Florida Division of
Historic Resources (DHR) concurred with the architect’s report, noting that “because of
extensive alterations […] it is our opinion that this residence is not eligible for listing in
the National Register of Historic Places.” (Exhibit A)
The letter from DHR went on to recommend “mothballing” the Cottage building for
possible future adaptive reuse. The applicant does not propose mothballing the building,
and the management plan for Newton Park does not include a mothballed building in the
proposed park setting. If mothballing were infeasible, the DHR letter stated, “demolition
would be acceptable following completion and acceptance of [specified] documentation.”
The recommended conditions would require that this documentation be completed and
accepted by FCT and DHR prior to demolition, if the HPB chooses to approve the request
with these conditions.
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IV. RECOMMENDED FINDINGS AND CONCLUSIONS
LDC Section 22-103(e) requires that all decisions of the HPB be in writing and include
findings of fact. The criteria for issuance of an SCA are referenced in LDC Section 22101(b), and include the Secretary of the Interior’s Standards for Rehabilitation and any
specific guidelines set out in the resolution designating a historic district in which the
property is located. The Secretary of the Interior’s Standards are attached to this Report
as Attachment “A”. As noted therein, consideration of the application of the Secretary
of the Interior’s standards can take into account economic and technical feasibility. The
Standards apply to rehabilitation projects.
In addition to the general standards under LDC Section 22-101(b), additional specific
criteria for consideration by the HPB in requests for demolition are provided in LDC
Section 22-104.
HPB Resolution FMBHD 2004-02 (attached as Exhibit “B” and incorporated by
reference), by which the HPB designated the structure a historic resource, appears not to
contain any guidelines for historic preservation treatments of any structure located on
Lots 3 and 4, Block H, Hyde Park Subdivision. Staff recommends that the HPB find that
HPB Resolution FMBHD 2004-02 does not contain specific guidelines related to the
structure known as “the Cottage.”
Staff recommends that the HPB make the following findings and conclusions in
accordance with the Secretary of the Interior’s Standards for Rehabilitation (Attachment
“A”) referenced in LDC Section 22-101(b).
Section 67.7(b) of the Standards provides that the “standards are to be applied to specific
rehabilitation projects in a reasonable manner, taking into account economic and
technical feasibility”. The term “rehabilitation” is defined in Title 36, Section 67.2 of the
Code of Federal Regulations as “the process of returning a building or buildings to a state
of utility, through repair or alteration, which makes possible an efficient use while
preserving those portions and features of the building and its site and environment which
are significant to its historic, architectural, and cultural values”. The applicant does not
propose to return the building to a state of utility through repair or alteration, and
therefore does not propose a rehabilitation project. Staff recommends that the HPB find
that the proposed demolition project is not a rehabilitation project and therefore meets
the standards referenced in LDC Section 22-101(b) in that 36 CFR Section 67.7(b)
only requires the application of the specific standards of 36 CFR Sections 67.7(b)(1)
through 67.7(b)(10) to rehabilitation projects.
LDC Section 22-104 contains specific criteria for the Historic Preservation Board to
consider for issuance of an SCA for demolition. The LDC does not require that all of, or
any specific subset of, these criteria be answered affirmatively for approval of the
request, but the HPB’s decision must be supported by findings of fact. Staff recommends
the following findings regarding the criteria:
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1. Is the building or structure of such interest or quality that it would reasonably
meet national, state, or local criteria for additional designation as a historic or
architectural landmark?
The report prepared by a licensed architect and supplied by the applicant suggests
that the structure’s integrity in the area of architectural significance has been
compromised, partly due to its relocation in the 1940s. (See Exhibit C). A letter
from the Director of the State of Florida Division of Historic Resources to the
Florida Communities Trust, which oversees the compliance with deed restrictions
on the property, stated that “because of extensive alterations […] it is our opinion
that this residence is not eligible for listing in the National Register of Historic
Places.” (See Exhibit A). It appears that the building is not of such quality that
it would meet national criteria for designation. There is no additional local
designation beyond that conferred by this Board in 2004. Staff recommends the
finding that the building is not of such interest or quality that it would reasonably
meet national, state, or local criteria for additional designation.
2. Is the building or structure of such design, craftsmanship, or material that it could
be reproduced only with great difficulty or expense?
Similar materials, though not fashionable at present, could be used to construct a
new building on the site or elsewhere in compliance with all applicable codes.
Design of a new building on the site or elsewhere would be required to meet all
applicable codes, but could otherwise be similar. Staff recommends the finding
that the building is not of such design, craftsmanship, or material that it could be
reproduced only with great difficulty or expense.
3. Is the building or structure one of the last remaining examples of its kind in the
neighborhood, the town, the county, or the region?
Many other extant structures were first placed on Estero Island in the 1940s and
1950s. Some of those structures were relocated from their original sites. Actual
documentation of building relocation and construction, particularly prior to the
1960s, is rare. The coquina fireplace within the Cottage is unusual, but other
extant structures on Estero Island have fireplaces. Staff recommends the finding
that the building is not one of the last remaining examples of its kind in the
neighborhood, the town, the county, or the region.
4. Does the building or structure contribute significantly to the historic character of a
designated historic district?
No historic districts have been designated within the Town of Fort Myers Beach.
Staff recommends the finding that the building does not contribute to the historic
character of a designated historic district.
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5. Would retention of the building or structure promote the general welfare of the
town by providing an opportunity for the study of local history or prehistory,
architecture, and design, or by developing an understanding of the importance and
value of a particular culture and heritage?
Proper documentation of the structure’s characteristics prior to demolition, in
accordance with the recommended conditions, could provide an opportunity for
the study of local history and architecture similar to what would be available if the
structure were rehabilitated. Understanding of the importance and value of the
Town’s heritage will be fostered by the rehabilitation and adaptive reuse of the
Seven Seas building. Staff recommends the finding that retention of the building
would not promote the general welfare of the town by providing an opportunity
for the study of local history or prehistory, architecture, and design, or by
developing an understanding of the importance and value of a particular culture
and heritage.
6. Are there definite plans for reuse of the property if the proposed demolition is
carried out, and what will be the effect of those plans on the character of the
surrounding area?
The property is planned to be reused as a park, which will include the grounds
surrounding the restored Seven Seas building. Although the Seven Seas building
was never present on its respective site at a time when the Cottage was not on its
adjacent site, the Newton family did not own the Cottage site until 1972. Other
nearby structures, such as the building at 4700 Estero Boulevard that was owned
for many years by the Grace family, were present before and during the time the
Seven Seas building was occupied by the Newton family and those structures are
not required to be preserved for that sole reason, or for any reason. An
application has been submitted to rezone the Newton Park property, including the
subject property, for a neighborhood park and associated uses. Staff recommends
the finding that there are definite plans for reuse of the property, and that the
effect of those plans on the character of the surrounding area will be acceptable.
7. Has demolition of the designated building or structure been ordered by the
appropriate agency due to unsafe conditions?
Demolition has not been ordered due to unsafe conditions.
In addition, under LDC Section 22-104(e), unless demolition has been ordered by a court
of competent jurisdiction or another governmental body, a special certificate of
appropriateness for demolition of a designated building or structure shall not be issued
until there are definite plans for reuse of the property and a building permit or
development order for the new construction has been applied for. A building permit or
development order for new construction has not been applied for. The preliminary site
plan attached to the applicant’s application indicates pathways, picnic tables, and a
shuffleboard or bocce court on the property currently occupied by the Cottage. A
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development order for these improvements may or may not be required under LDC
Chapter 2, Article VI. Construction of a new building is not proposed, so a building
permit may not be required.
V. CONCLUSION
Staff recommends that the HPB find that the proposed demolition project complies with
the applicable standards under LDC Sections 22-101(b) and 22-104, as detailed above.
Staff recommends APPROVAL, with conditions of the requested special certificate of
appropriateness for demolition of the structure known as “the Cottage.”
Exhibits
“A” Letter from Florida Department of State, Division of Historic Resources regarding
“the Cottage” structure.
“B” Resolution FMBHD 2004-02
“C” Extracts from Newton Beach Park Cultural Enhancement Plan, dated March 2007
and prepared (in pertinent part) by Renker Eich Parks Architects Inc.
Attachment
“A” Standards for Rehabilitation, 36 CFR 67.7
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National Park Service, Interior

§ 67.7

application must be brought promptly
to the attention of the Secretary by
written statement through the SHPO
to ensure continued conformance to
the Standards; such changes should be
made using a Historic Preservation
Certification
Application
Continuation/Amendment Sheet (NPS Form 10–
168b). The Secretary will notify the
owner and the SHPO in writing whether the revised project continues to
meet the Standards. Oral approvals of
revisions are not authorized or valid.
(e) Completed projects may be inspected by an authorized representative of the Secretary to determine if
the work meets the Standards for Rehabilitation. The Secretary reserves
the right to make inspections at any
time up to five years after completion
of the rehabilitation and to revoke a
certification, after giving the owner 30
days to comment on the matter, if it is
determined that the rehabilitation
project was not undertaken as represented by the owner in his or her application and supporting documentation, or the owner, upon obtaining certification, undertook further unapproved project work inconsistent with
the Secretary’s Standards for Rehabilitation. The tax consequences of a revocation of certification will be determined by the Secretary of the Treasury.
(f) If a proposed, ongoing, or completed rehabilitation project does not
meet the Standards for Rehabilitation,
an explanatory letter will be sent to
the owner with a copy to the SHPO. A
rehabilitated property not in conformance with the Standards for Rehabilitation and which is determined to have
lost those qualities which caused it to
be nominated to the National Register,
will be removed from the National Register in accord with Department of the
Interior regulations 36 CFR part 60.
Similarly, if a property has lost those
qualities which caused it to be designated a certified historic structure,
it will be certified as noncontributing
(see § 67.4 and § 67.5). In either case, the
delisting or certification of nonsignificance is considered effective as of the
date of issue and is not considered to
be retroactive. In these situations, the
Internal Revenue Service will be notified of the substantial alterations. The

tax consequences of a denial of certification will be determined by the Secretary of the Treasury.
§ 67.7

Standards for Rehabilitation.

(a) The following Standards for Rehabilitation are the criteria used to determine if a rehabilitation project
qualifies as a certified rehabilitation.
The intent of the Standards is to assist
the long-term preservation of a property’s significance through the preservation of historic materials and features. The Standards pertain to historic buildings of all materials, construction types, sizes, and occupancy
and encompass the exterior and the interior of historic buildings. The Standards also encompass related landscape
features and the building’s site and environment, as well as attached, adjacent, or related new construction. To
be certified, a rehabilitation project
must be determined by the Secretary
to be consistent with the historic character of the structure(s) and, where applicable, the district in which it is located.
(b) The following Standards are to be
applied
to
specific
rehabilitation
projects in a reasonable manner, taking into consideration economic and
technical feasibility. (The application
of these Standards to rehabilitation
projects is to be the same as under the
previous version so that a project previously acceptable would continue to
be acceptable under these Standards.)
(1) A property shall be used for its
historic purpose or be placed in a new
use that requires minimal change to
the defining characteristics of the
building and its site and environment.
(2) The historic character of a property shall be retained and preserved.
The removal of historic materials or
alteration of features and spaces that
characterize a property shall be avoided.
(3) Each property shall be recognized
as a physical record of its time, place,
and use. Changes that create a false
sense of historical development, such
as adding conjectural features or architectural elements from other buildings,
shall not be undertaken.
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§ 67.7

36 CFR Ch. I (7–1–08 Edition)

(4) Most properties change over time;
those changes that have acquired historic significance in their own right
shall be retained and preserved.
(5) Distinctive features, finishes, and
construction techniques or examples of
craftsmanship that characterize a historic property shall be preserved.
(6) Deteriorated historic features
shall be repaired rather than replaced.
Where the severity of deterioration requires replacement of a distinctive feature, the new feature shall match the
old in design, color, texture, and other
visual qualities and, where possible,
materials. Replacement of missing features shall be substantiated by documentary, physical, or pictorial evidence.
(7) Chemical or physical treatments,
such as sandblasting, that cause damage to historic materials shall not be
used. The surface cleaning of structures, if appropriate, shall be undertaken using the gentlest means possible.
(8) Significant archeological resources affected by a project shall be
protected and preserved. If such resources must be disturbed, mitigation
measures shall be undertaken.
(9) New additions, exterior alterations, or related new construction
shall not destroy historic materials
that characterize the property. The
new work shall be differentiated from
the old and shall be compatible with
the massing, size, scale, and architectural features to protect the historic
integrity of the property and its environment.
(10) New additions and adjacent or related new construction shall be undertaken in such a manner that if removed in the future, the essential form
and integrity of the historic property
and
its
environment
would
be
unimpaired.
(c) The quality of materials and
craftsmanship used in a rehabilitation
project must be commensurate with
the quality of materials and craftsmanship of the historic building in question. Certain treatments, if improperly
applied, or certain materials by their
physical properties, may cause or accelerate physical deterioration of historic buildings. Inappropriate physical
treatments include, but are not limited

to: improper repointing techniques; improper exterior masonry cleaning
methods; or improper introduction of
insulation where damage to historic
fabric would result. In almost all situations, use of these materials and treatments will result in denial of certification. Similarly, exterior additions
that duplicate the form, material, and
detailing of the structure to the extent
that they compromise the historic
character of the structure will result in
denial of certification. For further information on appropriate and inappropriate rehabilitation treatments, owners are to consult the Guidelines for
Rehabilitating Historic Buildings published by the NPS. ‘‘Preservation
Briefs’’ and additional technical information to help property owners formulate plans for the rehabilitation, preservation, and continued use of historic
properties consistent with the intent of
the Secretary’s Standards for Rehabilitation are available from the SHPOs
and NPS regional offices. Owners are
responsible for procuring this material
as part of property planning for a certified rehabilitation.
(d) In certain limited cases, it may be
necessary to dismantle and rebuild portions of a certified historic structure to
stabilize and repair weakened structural members and systems. In such
cases, the Secretary will consider such
extreme intervention as part of a certified rehabilitation if:
(1) The necessity for dismantling is
justified in supporting documentation;
(2) Significant architectural features
and overall design are retained; and
(3) Adequate historic materials are
retained to maintain the architectural
and historic integrity of the overall
structure.
Section 48(g) of the Internal Revenue
Code of 1986 exempts certified historic
structures from meeting the physical
test for retention of external walls and
internal structural framework specified therein for other rehabilitated
buildings. Nevertheless, owners are
cautioned that the Standards for Rehabilitation require retention of distinguishing historic materials of external
and internal walls as well as structural
systems. In limited instances, rehabilitations involving removal of existing
external walls, i.e., external walls that
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detract from the historic character of
the structure such as in the case of a
nonsignificant later addition or walls
that have lost their structural integrity due to deterioration, may be certified as meeting the Standards for Rehabilitation.
(e) Prior approval of a project by
Federal, State, and local agencies and
organizations does not ensure certification by the Secretary for Federal tax
purposes. The Secretary’s Standards
for Rehabilitation take precedence
over other regulations and codes in determining whether the rehabilitation
project is consistent with the historic
character of the property and, where
applicable, the district in which it is
located.
(f) The qualities of a property and its
environment which qualify it as a certified historic structure are determined
taking into account all available information, including information derived
from the physical and architectural attributes of the building; such determinations are not limited to information contained in National Register or
related documentation.
§ 67.8 Certifications of statutes.
(a) State or local statutes which will
be certified by the Secretary. For the
purpose of this regulation, a State or
local statute is a law of the State or
local government designating, or providing a method for the designation of,
a historic district or districts. This includes any by-laws or ordinances that
contain information necessary for the
certification of the statute. A statute
must contain criteria which will substantially achieve the purpose of preserving and rehabilitating properties of
historic significance to the district. To
be certified by the Secretary, the statute generally must provide for a duly
designated review body, such as a review board or commission, with power
to review proposed alterations to structures of historic significance within
the boundaries of the district or districts designated under the statute except those owned by governmental entities which, by law, are not under the
jurisdiction of the review body.
(b) When the certification of State
statutes will have an impact on districts in specific localities, the Sec-

retary encourages State governments
to notify and consult with appropriate
local officials prior to submitting a request for certification of the statute.
(c) State enabling legislation which
authorizes local governments to designate, or provides local governments
with a method to designate, a historic
district or districts will not be certified unless accompanied by local
statutes that implement the purposes
of the State law. Adequate State statutes which designate specific historic
districts and do not require specific implementing local statutes will be certified. If the State enabling legislation
contains provisions which do not meet
the intent of the law, local statutes
designated under the authority of the
enabling legislation will not be certified. When State enabling legislation
exists, it must be certified before any
local statutes enacted under its authority can be certified.
(d) Who may apply. Requests for certification of State or local statutes
may be made only by the Chief Elected
Official of the government which enacted the statute or his or her authorized representative. The applicant shall
certify in writing that he or she is authorized by the appropriate State or
local governing body to apply for certification.
(e) Statute certification process. Requests for certification of State or
local statutes shall be made as follows:
(1) The request shall be made in writing from the duly authorized representative certifying that he or she is authorized to apply for certification. The
request should include the name or
title of a person to contact for further
information and his or her address and
telephone number. The authorized representative is responsible for providing
historic district documentation for review and certification prior to the first
certification of significance in a district unless another responsible person
is indicated including his or her address and telephone number. The request shall also include a copy of the
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