
 

RESOLUTION OF THE LOCAL PLANNING AGENCY OF 
THE TOWN OF FORT MYERS BEACH FLORIDA 

RESOLUTION NUMBER 2014-008 
DCI2014-0001 

Publix CPD Amendment 
 
WHEREAS, Gary Resnick, authorized agent for Publix Super Markets, Inc., owner of property located 
at 4791 Estero Boulevard, Fort Myers Beach Florida has requested an amendment to the schedule 
of uses in the Publix CPD, to allow outdoor display of merchandise and to allow a temporary sign 
for use during emergencies; and  
 
WHEREAS, the subject property is located in the Boulevard Future Land Use Category of the 
Comprehensive Plan of the Town of Fort Myers Beach; and   
 
WHEREAS, the applicant has indicated that the STRAP for the subject property 28-46-24-W4-
00001.0040 and the legal description is provided as follows: 
 
A parcel of land located in the Southwest Quarter (SW1/4) of Section 28, Township 46 South, 
Range 24 East, Lee County, Florida, more particularly described as follows: 
 
Begin at the Westerlymost corner of Lot 6, Block A, Holiday Shores Subdivision, as recorded in 
Plat Book 9 at Page 33 of the Public Records of Lee County, Florida, also being a point on the 
Northeasterly right-of-way line of Estero Boulevard (SR865) 32.5 feet from the centerline of 
Estero Boulevard; Thence run N49°57’33”W along said Northeasterly right-of-way line for a 
distance of 195.10 feet; Thence run N20°45’47”for a distance of 596.34 feet; Thence run 
S51°46’07”W for a distance of 374.01 feet to a point on the Northwesterly line of said Holiday 
Shores Subdivision; Thence run S38°13’53”W along the Northwesterly line of said Holiday 
Shores Subdivision for a distance of 575.00 feet to the Point of Beginning; and 
 
WHEREAS, a public hearing on this matter was legally advertised and held before the Local 
Planning Agency (LPA) on May 13, 2014; and  
 
WHEREAS, at the hearing the LPA gave full and complete consideration to the request of Applicant, 
recommendations of staff, the documents in the file, and the testimony of all interested persons, as 
required by Fort Myers Beach Land Development Code (LDC) Section 34-85. 
 
IT IS HEREBY RESOLVED BY THE LPA OF THE TOWN OF FORT MYERS BEACH, FLORIDA, as 
follows: 
 
Based upon the presentations by the applicant, staff, and other interested persons at the hearing, 
and review of the application and the standards for granting special exceptions, the LPA 
recommends the following findings of fact, conditions for approval, and conclusions for 
consideration by the Town Council: 
 
The LPA recommends that the Town Council APPROVE/DENY the applicant’s request for an 
amendment to the schedule of uses to allow outdoor display of merchandise and to allow a 
temporary sign for use during emergencies. 
 
 



 

 RECOMMENDED FINDINGS AND CONCLUSIONS: 
 

1. Whether there exists an error or ambiguity which must be corrected. 
 

There is no ambiguity which must be corrected, but the Schedule of Uses should be 
amended to allow outdoor display where a typical supermarket provides outdoor 
displays at their entrance. APPROVE/DENY 
 

2. Whether there exist changed or changing conditions that make approval of the 
request appropriate. 
 
The changed condition occurred in 2013 when Code Enforcement conducted a 
“sweep” of outdoor displays within the Town as part of the Outdoor Display 
Working Group process to change the provisions for outdoor displays in the 
Downtown zoning district. It was determined that Outdoor Display is a separate use 
that needed to be allowed in the zoning district to be permitted on the property. 
APPROVE/DENY 
 

3. The impact of a proposed change on the intent of LDC Chapter 34. 
 

The requested amendment to the CPD will not have an impact on the intent of LDC 
Chapter 34. APPROVE/DENY 

 
4. Whether the request is consistent with the goals, objectives, policies and intent, and 

with the densities, intensities, and general uses set forth in the Fort Myers Beach 
Comprehensive Plan. 
 
Resolution 98-11 found the requested CPD zoning to be in compliance with the 
Comprehensive Plan. Further, the subject property is located in the Boulevard 
Future Land Use category, a land use category that allows commercial activities on 
Fort Myers Beach. APPROVE/DENY 
 

5. Whether the request meets or exceeds all performance and locational standards set 
forth for the proposed use. 

 
Resolution 98-11 found the requested CPD zoning to be in compliance with all 
performance and locational standards. APPROVE/DENY 

 
6. Whether urban services are, or will be, available and adequate to serve a proposed 

land use change. 
 

Urban services are available, as the subject property is already a customer of Beach 
Water, and roads and sidewalks are in place along Estero Boulevard. 
APPROVE/DENY 
 



 

7. Whether the request will protect, conserve or preserve environmentally critical areas 
and natural resources. 

 
Resolution 98-11 found the requested CPD zoning to protect, conserve and preserve 
environmentally critical areas and natural resources. APPROVE/DENY 

 
8. Whether the request will be compatible with existing or planned uses and not cause 

damage, hazard, nuisance, or other detriment to persons or property. 
 

The requested amendment would allow outdoor display to resume, where it had 
previously occurred, and to allow a temporary sign to alert customers to special 
hours of operation. Neither request will cause damage, hazard, nuisance, or other 
detriment to persons or property. APPROVE/DENY 

 
9. Whether the location of the request places an undue burden upon existing 

transportation and other services and facilities and will be served by streets with the 
capacity to carry traffic generated by the development. 

 
The request will not place any burden on the transportation network or other 
facilities. APPROVE/DENY 

 
10. For planned development rezonings, see § 34-216 for additional considerations 

(below): 
1. The proposed mix of uses is appropriate at the subject location. 
2. Sufficient safeguards to the public interest are provided by the recommended 

special conditions to the concept plan or by other applicable regulations. 
3. All recommended special conditions are reasonably related to the impacts on 

the public’s interest created by or expected from the proposed development. 
4. The proposed use meets all specific requirements of the comprehensive plan 

that are relevant to the requested planned development. 
 

The request is appropriate at the subject location, does not negatively impact the 
public, and is consistent with the comprehensive plan. APPROVE/DENY 
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The foregoing Resolution was adopted by the LPA upon a motion by LPA Member __________ and 
seconded by LPA Member ________, and upon being put to a vote, the result was as follows: 
 

Hank Zuba, Chair AYE/NAY  Joanne Shamp, Vice Chair AYE/NAY 
Chuck Bodenhafer AYE/NAY  Al Durrett   AYE/NAY 
John Kakatsch AYE/NAY  Jane Plummer  AYE/NAY 
Jim Steele  AYE/NAY 

 
 
DULY PASSED AND ADOPTED THIS 13th day of MAY 2014. 
 
By: _________________________________ 
      Hank Zuba, LPA Chair 
 
 
Approved as to legal sufficiency:  ATTEST: 
 
By: __________________________  By:_____________________________ 
 Fowler, White, Boggs   Michelle Mayher 
 LPA Attorney    Town Clerk 
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Town of Fort Myers Beach 
COMMUNITY DEVELOPMENT DEPARTMENT 

STAFF REPORT 
 

 
 
TYPE OF CASE: Commercial Planned Development (CPD) Amendment 
 
CASE NUMBER:  DCI2014-0001 
 
LPA HEARING DATE: May 13, 2014 
 
LPA HEARING TIME: 9:00 AM 
 
I. APPLICATION SUMMARY 
 

Applicant:  Gary Resnick, agent for Publix Super Markets, Inc. 
  
Request: To amend the schedule of uses of the Publix CPD to allow 

outdoor display of merchandise and to allow a temporary sign 
for use during emergencies 

 
Subject property: See attached Exhibit A 
 
Physical Address: 4791 Estero Boulevard 
 
STRAP #:  28-46-24-W4-00001.0040 

 
FLU:  Boulevard 

 
Zoning:  CPD (Resolution 98-11/11A, as amended by Resolution 01-06) 

 
Current use(s): Publix Supermarket 

 
 Adjacent zoning and land uses:  
 

North: Residential Multifamily (RM), Mixed Residential FLUM 
 Ocean Harbor Condominium 
 
South:  Residential Single-family (RS), Low Density FLUM 
 Single-family residences 
 
East:    Commercial Planned Development (CPD), Marina FLUM 
  Snook Bight Marina 
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West:   Estero Boulevard, then Residential Multifamily (RM), Mixed 

Residential FLUM, Shores of Fort Myers Beach Condominium 
and Seaside Condominium 

 
 

II. BACKGROUND AND ANALYSIS 
 
Background:  
The subject property is 3.736 acres in size, and is developed with a Publix Supermarket. 
The property was originally rezoned from Residential Multiple-Family (RM-2) to 
Commercial Planned Development (CPD) for development of a 28,000 square foot 
grocery/supermarket in Resolution 98-11 (attached as Exhibit B).  Resolution 98-11A 
(attached Exhibit C) clarified the legal description of the project. The CPD was amended in 
Resolution 01-06 (attached Exhibit D) to allow an additional sign, and to allow an off-site 
sign.  
 
The Publix Supermarket was developed in 2000, and has operated continuously since that 
time. A usual and customary sales tactic of grocery stores and supermarkets is to provide 
some merchandise outside of the store walls, near the entrance of the store. Publix has 
employed that strategy at this location for years. In June of 2013, as part of a Town-wide 
“sweep” of outdoor displays, Publix was cited for a code violation of “Exssesive Displays & 
No permit” in CE13-0262. A search of the approved schedule of uses for the CPD revealed 
that Outdoor Display was not a permitted use. Publix removed the outdoor displays to abate 
the violation, but has requested this CPD amendment to allow outdoor displays to resume. 
 
The second part of the CPD amendment request is to allow a temporary sign to announce 
store hours after an emergency event or for posting of holiday hours. 
 
Analysis: 
The request has two components, which will be discussed separately. The first request is to 
allow outdoor display of merchandise to resume where it has previously occurred before it 
was determined to be in violation of the schedule of uses for the Publix CPD. The use is non-
obtrusive, as it funnels customers towards the entrance of the store. It also provides a 
suitable location for merchandise such as firewood that should remain outside, and large 
items such as beach chairs or boogie boards that would take up quite a bit of space inside 
the supermarket. Publix has used outdoor display in the past, as shown in the photos 
attached as Exhibit E. 
 
The second request is to allow Publix to put out a temporary sign following natural 
disasters or to post holiday hours. The supermarket’s role is vital following a natural 
disaster to allow residents and visitors to return to the island and return to normalcy after 
such an event. The temporary sign will alert residents to Publix’s emergency hours, and can 
also be used to inform customers of any reduced holiday hours. An example is shown in the 
photo attached as Exhibit F. 
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Findings and Conclusions: 
 

a. Whether there exists an error or ambiguity which must be corrected. 
 

There is no ambiguity which must be corrected, but the Schedule of Uses should be 
amended to allow outdoor display where a typical supermarket provides outdoor 
displays at their entrance. 
 

b. Whether there exist changed or changing conditions that make approval of the 
request appropriate. 

 
The changed condition occurred in 2013 when Code Enforcement conducted a 
“sweep” of outdoor displays within the Town as part of the Outdoor Display 
Working Group process to change the provisions for outdoor displays in the 
Downtown zoning district. It was determined that Outdoor Display is a separate use 
that needed to be allowed in the zoning district to be permitted on the property. 
 

c. The impact of a proposed change on the intent of LDC Chapter 34. 
 

The requested amendment to the CPD will not have an impact on the intent of LDC 
Chapter 34. 

 
d. Whether the request is consistent with the goals, objectives, policies and intent, and 

with the densities, intensities, and general uses set forth in the Fort Myers Beach 
Comprehensive Plan. 
 
Resolution 98-11 found the requested CPD zoning to be in compliance with the 
Comprehensive Plan. Further, the subject property is located in the Boulevard 
Future Land Use category, a land use category that allows commercial activities on 
Fort Myers Beach.  
 

e. Whether the request meets or exceeds all performance and locational standards set 
forth for the proposed use. 

 
Resolution 98-11 found the requested CPD zoning to be in compliance with all 
performance and locational standards. 

 
f. Whether urban services are, or will be, available and adequate to serve a proposed 

land use change. 
 

Urban services are available, as the subject property is already a customer of Beach 
Water, and roads and sidewalks are in place along Estero Boulevard. 

 
g. Whether the request will protect, conserve or preserve environmentally critical areas 

and natural resources. 
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Resolution 98-11 found the requested CPD zoning to protect, conserve and preserve 
environmentally critical areas and natural resources. 

 
h. Whether the request will be compatible with existing or planned uses and not cause 

damage, hazard, nuisance, or other detriment to persons or property. 
 

The requested amendment would allow outdoor display to resume, where it had 
previously occurred, and to allow a temporary sign to alert customers to special 
hours of operation. Neither request will cause damage, hazard, nuisance, or other 
detriment to persons or property. 

 
i. Whether the location of the request places an undue burden upon existing 

transportation and other services and facilities and will be served by streets with the 
capacity to carry traffic generated by the development. 

 
The request will not place any burden on the transportation network or other 
facilities. 

 
j. For planned development rezonings, see § 34-216 for additional considerations 

(below): 
1. The proposed mix of uses is appropriate at the subject location. 
2. Sufficient safeguards to the public interest are provided by the recommended 

special conditions to the concept plan or by other applicable regulations. 
3. All recommended special conditions are reasonably related to the impacts on 

the public’s interest created by or expected from the proposed development. 
4. The proposed use meets all specific requirements of the comprehensive plan 

that are relevant to the requested planned development. 
 

The request is appropriate at the subject location, does not negatively impact the 
public, and is consistent with the comprehensive plan. 

 
 

III. RECOMMENDATION 
The two requests are innocuous and will not have any negative impacts on neighboring 
properties. Publix had maintained outdoor display of merchandise for several years at this 
location before it was determined that the use was not listed in the schedule of uses of the 
CPD. The temporary sign is being provided as a community service to alert residents of the 
supermarket’s hours after a natural disaster or of reduced holiday hours. Both are fairly 
minor requests, but cannot be approved except through a public hearing amendment to the 
CPD. For these reasons, staff recommends APPROVAL of the request to amend the 
schedule of uses of the Publix CPD to allow outdoor display of merchandise and to allow a 
temporary sign for use during emergencies. 
 
IV. CONCLUSION 
The granting of the requested CPD amendment for outdoor display would legitimize the 
outdoor display of merchandise that has taken place since Publix opened in 2000. The 
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other request is being requested as a public service to inform of special hours on holidays 
or after a natural disaster. Neither request will have a negative impact on surrounding 
property owners or the general public. 
 
If Town Council finds that the requested CPD amendment is contrary to the public interest 
or the health, safety, comfort, convenience and/or welfare of the citizens of the Town, or 
that the request is in conflict with the criteria of LDC Section 34-85 regarding rezonings, 
Town Council should deny the request as provided in LDC Section 34-85(4). If Town 
Council chooses to approve the request, special conditions necessary to protect the health, 
safety, comfort, convenience or welfare of the public may be attached if Council finds that 
such conditions are reasonably related to the requested rezoning. 
 
Staff recommends APPROVAL of the requested CPD amendment to allow outdoor display 
of merchandise and a temporary sign to advertise special hours of operation during limited 
duration events. 
 
Exhibits: 
A – Legal Description 
B – Resolution 98-11 
C – Resolution 98-11A 
D – Resolution 01-06 
E – Photos of Outdoor Display 
F – Photo of Temporary Sign 
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Exhibit A 
Legal Description 

 
 
A parcel of land located in the Southwest Quarter (SW1/4) of Section 28, Township 46 
South, Range 24 East, Lee County, Florida, more particularly described as follows: 
 
Begin at the Westerlymost corner of Lot 6, Block A, Holiday Shores Subdivision, as recorded 
in Plat Book 9 at Page 33 of the Public Records of Lee County, Florida, also being a point on 
the Northeasterly right-of-way line of Estero Boulevard (SR865) 32.5 feet from the 
centerline of Estero Boulevard; Thence run N49°57’33”W along said Northeasterly right-of-
way line for a distance of 195.10 feet; Thence run N20°45’47”for a distance of 596.34 feet; 
Thence run S51°46’07”W for a distance of 374.01 feet to a point on the Northwesterly line 
of said Holiday Shores Subdivision; Thence run S38°13’53”W along the Northwesterly line 
of said Holiday Shores Subdivision for a distance of 575.00 feet to the Point of Beginning. 
 
Containing 3.736 acres, more or less. 






















































































