Town of Fort Myers Beach
DEPARTMENT OF COMMUNITY DEVELOPMENT
STAFF REPORT

TYPE OF CASE:

Special Exception

CASE NUMBER:

FMBSEZ2010-0003 (Mermaid Lounge & Liquor)

LPA HEARING DATE:

May 10, 2011

LPA HEARING TIME:

9:00 AM

I. APPLICATION SUMMARY
Applicant:

Voxen, Inc.

Request:

Special Exception in the DOWNTOWN zoning district
to allow consumption-on-premises of alcoholic
beverages in an outdoor seating area within 500 feet
of dwelling unit under separate ownership.

Subject Property:

Crescent Park
Blk A Pb 4 Pg 39
Lots 3 Thru 7

Physical Address:

1204 Estero Boulevard Fort Myers Beach, FL 33931

STRAP #:

19-46-24-W4-0140A.0030

FLU:

Pedestrian Commercial

Zoning:

DOWNTOWN

Current use(s):

Liquor Store & Lounge with a 4COP liquor license

Adjacent existing use(s), current zoning, and future land use:
North:
Hotel/Motel uses;
DOWNTOWN
Pedestrian Commercial
South:

Beach, Gulf of Mexico;
ENVIRONMENTALLY CRITICAL
Pedestrian Commercial

Page 1 of 7

East:

Hotel/Motel uses
DOWNTOWN
Pedestrian Commercial

West:

Canal Street, mixed uses
DOWNTOWN
Pedestrian Commercial

II. BACKGROUND AND ANALYSIS
Background:
The subject property is located at 1204 Estero Boulevard at the corner of Canal
Street and Estero Boulevard. The subject property is located within the Times
Square area (i.e. the Downtown Core area) as described in the Comprehensive Plan.
The existing uses on the property are a cocktail lounge and package sales liquor
store. The cocktail lounge and liquor store have separate entrances. The property is
in possession of a state issued 4COP liquor license which permits beer, wine and
liquor package sales; and beer, wine, and liquor sales by the drink for consumption
on premises.
The cocktail lounge use, known as The Mermaid Lounge, is one of only a handful of
traditional bars (the establishment serves alcohol without serving food) on Fort
Myers Beach and as such wishes to retain that distinctive status.
In addition to the special exception request, the applicant is planning on making
substantial improvements to the existing building, bringing the building into
compliance with the Americans with Disabilities Act by providing an accessible
entrance ramp and accessible restroom facilities. They also would like to be able to
serve pre-packaged food from a new limited kitchen facility.
Along with these improvements the applicant plans to build a 803 square foot deck
covered by an open air Tiki Hut. The request of this application is to allow outdoor
consumption on premises within the proposed new deck and Tiki Hut area in the
back of the subject property and in a 140 square foot patio area in the front. These
areas are illustrated in the attached Exhibit A.

Analysis:
The regulations of the DOWNTOWN zoning district as found in LDC Section 34-678,
encourage restaurants to provide outdoor seating areas located on porches or
patios, largely between enclosed buildings and the street. However, when it comes
to bars and cocktail lounges, the code is much less specific about those uses being
permitted the same outdoor space as a restaurant other than allowing for the
request through special exception (See LDC Section 34-1264(a)(2)).
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This vicinity is one of the most intensive commercial areas of the Town, and aside
from a minimal number of residential units, it is located generally away from the
intensely residential areas of the island. The subject property is located in the
Downtown zoning district with close proximity to Times Square and Old San Carlos
Boulevard, where many other establishments, generally restaurants with bars, serve
alcohol on the premises and include outdoor seating areas. Thus the request for
outdoor consumption on premises is appropriate at this location.
The sidewalks on both sides of Estero Boulevard, the availability of commercial
parking lots, and the popular use of the beach near the Lee County fishing pier, Lynn
Hall Park, and the new Lee County Park across from Seafarers help to attract beachgoing pedestrians to the area. The applicants’ cocktail lounge is among a large
number of commercial and retail uses in this part of the Town, several of which have
outdoor seating near the beach. The presence of visiting pedestrians transitioning
between parking areas, retail stores, restaurants, the beach, and nearby motels, is a
long-established custom that will not be altered by approval or denial of the current
request. The immediate vicinity is within the Pedestrian Commercial future land use
category and the Comprehensive Plan’s vision of this area does not require that it be
transformed from an intensively commercial area into a primarily residential
district. Furthermore, the Comprehensive Plan specifically contemplates that the
Times Square area (i.e. Downtown Core Area) will include a more intensive mix of
commercial activities including outdoor uses.
The applicant indicates their intent to operate between the hours of 9:00 am and
2:00 am, hours that are just within the allowable external limits set forth in Town
Ordinance 96-06, which prohibit service between 2:00 am and 7:00 am throughout
Fort Myers Beach. Although the applicant has provided these operation hours (9:00
am – 2:00 am) in order to limit the use to these hours (or any other hours other than
7:00 am to 2:00 am daily) the Town Council may find that a condition is necessary to
protect the public health, safety, and welfare. Further, while the applicant has not
requested music or any other audible outdoor entertainment uses, Staff suggests
that due the subject property’s location within easy access to the Beach, that Town
Council take the opportunity to condition potential future audible entertainment
hours in addition to the standard operating hours.
The proposed deck and Tiki Hut will add an additional 803 square feet and the
proposed patio will add 140 square feet to the existing lounge use. Currently the
subject property provides 25 parking spaces onsite. When subject to the applicable
parking requirements found in LDC Sections 34-2020 and 34-676, the proposed
additional square footage both in outdoor areas and the remodeled restroom
facilities, etc require 2 additional parking spaces, beyond what is currently
provided. The applicant is willing to amend the parking plan to provide 28 total
parking spaces as well as a permanent bike rack for a minimum four (4) bicycles.
This revised parking plan is illustrated in Exhibit A. The proposed deck and Tiki
Hut, and the proposed new front patio are the only areas to be used for outdoor
consumption and are the sole areas being considered by this application.
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In the past, Lee County and the Town issued location-specific approvals for alcoholic
beverage uses which sometimes contained limitations on the number of seats and
the type and/or series of license, possibly in an effort to limit potentially adverse
effects on the neighboring properties and possibly to aid with enforcement issues
involving unauthorized expansions. Staff does not recommend conditions be
included limiting the number of seats or the type and/or series of state beverage
license. The seating area can be limited by reference to the applicant’s site plan,
which clearly delineates the seating area. Changes to the types of seats used in the
seating area or amendments to the building code could allow a somewhat different
seating capacity within the same floor area in the future. A future owner may find it
economically advantageous to acquire a different type or series of state beverage
license or use it in conjunction with a full restaurant use. Further, the LDC does not
distinguish between establishments that serve beer, establishments that serve beer
and wine, and establishments that serve beer, wine, and liquor; therefore Staff has
no basis in policy to develop theories or evidence to support the notion that
locations serving any combination of the three should be regulated differently by
the Town.

Findings and Conclusions:
1. Whether there exist changed or changing conditions [that] make approval of
the request appropriate.
The Comprehensive Plan notes in the Consensus on Commercial Uses:
“The present concentration of commercial uses in the Times Square area
is good for Fort Myers Beach. Despite severe congestion during peak
season and a general seediness that had been developing, Times Square
has always provided an urban beach environment that does not exist
anywhere else in Lee County, and which cannot be easily duplicated
because of today’s floodplain regulations. The recent CRA improvements
have sparked a renewed interest in Times Square among most islanders
and has spurred a healthy movement to upgrade existing buildings.”
As contemplated in the Comprehensive Plan, the Times Square area has
continued to emerge as a vibrant urban core for the Town, and as such
the area can support a more intensive variety of uses which is consistent
with the applicant’s request.

2. Whether the request is consistent with the goals, objectives, policies, and intent
of the Fort Myers Beach Comprehensive Plan.
The subject property is located in what the Comprehensive Plan terms
the Downtown Core. The Comprehensive Plan describes a vision for this
area that “boasts a revitalized entertainment area with tree-shaded
outdoor cafes, pedestrian streets, and an ‘Old Estero Island’ character to
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the buildings.” The applicant’s request for outdoor consumption on
premises is in fitting with the vision for the area as described above.
Further, in both the Community Design Element and the Future Land Use
Element, the Comprehensive Plan describes a vision for the Downtown
Core/Times Square area as a “nucleus of commercial and tourist
activities” with pedestrian oriented commercial uses that enhance the
experience of both the resident and visitor. Again, the applicant’s request
is in keeping with this vision, by providing an additional venue for the
enjoyment of the unique outdoor environment of Fort Myers Beach.
3. Whether the request meets or exceeds all performance and locational
standards set forth for the proposed use.
The very nature of this application indicates that the requested use of
outdoor consumption on premises is not a use allowable by right on the
subject property. It is however, a use permitted by special exception. (See
Section 34-1264(a)(2)).
The applicant’s request is appropriate at this site due to the subject
property’s location in the Downtown Core Area, and is in keeping with
the goals, objectives, policies and intent of the Comprehensive Plan which
describes a vibrant tourist commercial district in the Downtown Core.
4. Whether the request will protect, conserve, or preserve environmentally critical
areas and natural resources.
The proposed outdoor consumption application will have virtually no
negative effects on the environmentally critical areas and natural
resources of Fort Myers Beach as the subject property and proposed deck
and Tiki Hut in question are located in an established commercial district
far from environmentally critical areas and sensitive natural resources.
5. Whether the request will be compatible with existing or planned uses and not
cause damage, hazard, nuisance, or other detriment to persons or property.
The subject property and the area immediately surrounding it, is within
the Pedestrian Commercial future land use category and the
Comprehensive Plan’s vision of this area does not require that it be
transformed from an intensively commercial area into a primarily
residential district. It possesses a vibrant mix of uses and such Staff feels
the applicant’s request is compatible and appropriate within its
neighborhood.
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6. Whether the requested use will be in compliance with applicable general
zoning provisions and supplemental regulations pertaining to the use set forth
in LDC Chapter 34.
The outdoor consumption on premises of alcoholic beverages on the
subject property will be required to comply with the applicable standards
in the Fort Myers Beach LDC including but limited to 34-678(7)(e)(1), 34678(7)(e)(4), and 34-1264. Staff recommends finding that the requested
use, as conditioned, is in compliance with applicable general zoning
provisions and supplemental regulations pertaining to the use set forth in
LDC Chapter 34.

III. RECOMMENDATION
The appropriate limitations on an outdoor seating area for consumption on
premises that is allowed by special exception are for Town Council to determine
through the hearing process, during which process they should find that the
following conditions are reasonably related to the special exception requested.
With consideration to the current and existing conditions, Staff recommends
APPROVAL of the requested special exception to allow the consumption on
premises of alcoholic beverages in a location providing outdoor seating areas within
500 feet of dwelling unit under separate ownership.
If the Town Council chooses to approve the requested special exception, staff
recommends that approval be subject to the following conditions:
1. The area of the subject property used for outdoor consumption on premises
must be confined entirely to the proposed deck and Tiki Hut and the
proposed front patio shown on the attached survey/site plan and referenced
as Exhibit A. The deck and Tiki Hut area will be enclosed within a 42 inch
railing, except for access points, and the front patio will be enclosed with a
dense hedge maintained at a minimum of 36” further delineating the outdoor
consumption area from other outdoor areas of the subject property.
2. Sales, service, and consumption of alcoholic beverages outdoors must not
begin earlier than 9:00 am and must end no later than 2:00 am each day.
3. Music and other audible entertainment are prohibited before 11:00 AM and
after 10:00 PM Sunday through Thursday and 11:00 AM and after 11:00 PM
Friday and Saturday in outdoor seating areas, and must comply at all times
with applicable Town noise ordinances.
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IV. CONCLUSION
Regulations for the DOWNTOWN zoning district encourage outdoor dining, and
many restaurants within the district have capitalized on the vision of the
Comprehensive Plan in accordance with these regulations and are providing
outdoor seating areas where alcoholic beverages are served as a part of a menu of
full-course meals as required by LDC Section 34-1264(b)(2).
As an existing cocktail lounge that does not serve a full menu, the applicant does not
fit the restaurant specifications, addressed in LDC Section 34-678. However the LDC
does not particularly address or give guidance to requests for outdoor consumption
on premises for cocktail lounge and bar uses. It then falls to analysis and review of
context and compatibility for considering the applicant’s request. The area
surrounding the subject property is one of the most intensive commercial areas of
the Town, and aside from a minimal number of residential units, it is located
generally away from the intensely residential areas of the island. The subject
property is located in the Downtown zoning district with close proximity to Times
Square and Old San Carlos Boulevard, where many other establishments, generally
restaurants with bars, serve alcohol on the premises and include outdoor seating
areas. Thus the request for outdoor consumption on premises is appropriate at this
location. When considering the context and compatibility of the subject property’s
requested use along with the applicant’s provided hours of operation and tempered
with the conditions listed previously, Staff finds that the outdoor consumption on
premises is a compatible and appropriate use.
If Town Council finds that the requested use is contrary to the public interest or the
health, safety, comfort, convenience, and/or welfare of the citizens of the Town, or
that the request is in conflict with the criteria of LDC Section 34-88, Town Council
should deny the request as provided in LDC Section 34-88(4). If Town Council
chooses to approve the request, special conditions necessary to protect the health,
safety, comfort, convenience, or welfare of the public may be attached if Council
finds that such conditions are reasonably related to the requested special exception.
Staff has recommended conditions for the Town Council’s convenience.

Staff recommends APPROVAL of the requested special exception, as conditioned.
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EXHIBIT A

RESOLUTION OF THE LOCAL PLANNING AGENCY OF
THE TOWN OF FORT MYERS BEACH FLORIDA
RESOLUTION NUMBER 2011-____
FMBSEZ2010-0003 (Mermaid Lounge & Liquors)

WHEREAS, applicant Voxen, Inc. has requested a Special Exception in the DOWNTOWN
zoning district to allow consumption-on-premises of alcoholic beverages in an outdoor
seating area within 500 feet of a dwelling unit under separate ownership; and
WHEREAS, the subject property is located at 1204 Estero Boulevard, Fort Myers Beach, FL
33931; and
WHEREAS, the applicant has indicated that the STRAP for the subject property is 19-46-24W4-0140A.0030 and the legal description of the subject property is Lots 3 through 7, Block
A, Crescent Park Subdivision, according to the plat thereof recorded in Plat Book 4, Page 39
in the Public Records of Lee County Florida; and
WHEREAS, a public hearing on this matter was legally advertised and held before the Local
Planning Agency (LPA) on May 10, 2011; and
WHEREAS, at the hearing the LPA gave full and complete consideration to the request of
Applicant, recommendations of staff, the documents in the file, and the testimony of all
interested persons, as required by Fort Myers Beach Land Development Code (LDC)
Section 34-88.
IT IS HEREBY RESOLVED BY THE LPA OF THE TOWN OF FORT MYERS BEACH, FLORIDA,
as follows:
Based upon the presentations by the applicant, staff, and other interested persons at the
hearing, and review of the application and the standards for granting special exceptions,
the LPA recommends the following findings of fact, conditions for approval, and
conclusions for consideration by the Town Council:
The LPA recommends that the Town Council APPROVE/DENY the applicant’s request for a
Special Exception in the DOWNTOWN zoning district to allow consumption-on-premises of
alcoholic beverages in an outdoor seating area within 500 feet of a dwelling unit under
separate ownership, with such approval subject to the following conditions:
RECOMMENDED CONDITIONS OF APPROVAL:
1. The area of the subject property used for outdoor consumption on premises must be
confined entirely to the proposed deck and Tiki Hut and the proposed front patio
shown on the attached survey/site plan and referenced as Exhibit A. The deck and Tiki
Hut area will be enclosed within a 42 inch railing, except for access points, and the
front patio will be enclosed with a dense hedge maintained at a minimum of 36”

further delineating the outdoor consumption area from other outdoor areas of the
subject property.
2. Sales, service, and consumption of alcoholic beverages outdoors must not begin earlier
than 9:00 am and must end no later than 2:00 am each day.
3. Music and other audible entertainment are prohibited before 11:00 AM and after
10:00 PM Sunday through Thursday and 11:00 AM and after 11:00 PM Friday and
Saturday in outdoor seating areas, and must comply at all times with applicable Town
noise ordinances.

RECOMMENDED FINDINGS AND CONCLUSIONS:
In accordance with the requirements of LDC Sections 34-84 and 34-88 regarding
consideration of eligibility for a special exception, the LPA recommends that the Town
Council make the following findings and reach the following conclusions:
1. Changed or changing conditions exist that make the requested approval, as
conditioned, appropriate:
The Comprehensive Plan notes in the Consensus on Commercial Uses: “The present
concentration of commercial uses in the Times Square area is good for Fort Myers
Beach. Despite severe congestion during peak season and a general seediness that had
been developing, Times Square has always provided an urban beach environment that
does not exist anywhere else in Lee County, and which cannot be easily duplicated
because of today’s floodplain regulations. The recent CRA improvements have sparked
a renewed interest in Times Square among most islanders and has spurred a healthy
movement to upgrade existing buildings.”
As contemplated in the Comprehensive Plan, the Times Square area has continued to
emerge as a vibrant urban core for the Town, and as such the area can support a more
intensive variety of uses which is consistent with the applicant’s request.
2. The requested special exception, as conditioned, is/is not consistent with the goals,
objectives, policies, and intent of the Fort Myers Beach Comprehensive Plan:
The subject property is located in what the Comprehensive Plan terms the Downtown
Core. The Comprehensive Plan describes a vision for this area that “boasts a revitalized
entertainment area with tree-shaded outdoor cafes, pedestrian streets, and an ‘Old
Estero Island’ character to the buildings.” The applicant’s request for outdoor
consumption on premises is in fitting with the vision for the area as described above.
Further, in both the Community Design Element and the Future Land Use Element, the
Comprehensive Plan describes a vision for the Downtown Core/Times Square area as a
“nucleus of commercial and tourist activities” with pedestrian oriented commercial

uses that enhance the experience of both the resident and visitor. Again, the applicant’s
request is in keeping with this vision, by providing an additional venue for the
enjoyment of the unique outdoor environment of Fort Myers Beach.
3. The requested special exception, as conditioned, meets or exceeds/does not meet
or exceed all performance and locational standards set forth for the proposed use.
The very nature of this application indicates that the requested use of outdoor
consumption on premises is not a use allowable by right on the subject property. It is
however, a use permitted by special exception. (See Section 34-1264(a)(2)).
The applicant’s request is appropriate at this site due to the subject property’s location
in the Downtown Core Area, and is in keeping with the goals, objectives, policies and
intent of the Comprehensive Plan which describes a vibrant tourist commercial district
in the Downtown Core.
4. The requested special exception, as conditioned, will/will not protect, conserve, or
preserve environmentally critical areas and natural resources:
The proposed outdoor consumption application will have virtually no negative effects
on the environmentally critical areas and natural resources of Fort Myers Beach as the
subject property, proposed deck and Tiki Hut in question are located in an established
commercial district that is located far from environmentally critical areas and
sensitive natural resources.
5. The requested special exception, as conditioned, will/will not be compatible with
existing or planned uses and will/will not cause damage, hazard, nuisance or other
detriment to persons or property:
The subject property and the area immediately surrounding it, is within the Pedestrian
Commercial future land use category and the Comprehensive Plan’s vision of this area
does not require that it be transformed from an intensively commercial area into a
primarily residential district. It possesses a vibrant mix of uses and as such Staff feels
the applicant’s request is compatible and appropriate within its neighborhood.
6. The requested special exception, as conditioned, will/will not be in compliance
with the applicable general zoning provisions and supplemental regulations
pertaining to the use set forth in LDC Chapter 34:
The outdoor consumption on premises of alcoholic beverages on the subject property
will be required to comply with the applicable standards in the Fort Myers Beach LDC
including but limited to Sections 34-678(7)(e)(1), 34-678(7)(e)(4), and 34-1264. Staff
recommends finding that the requested use, as conditioned, is in compliance with
applicable general zoning provisions and supplemental regulations pertaining to the
use set forth in LDC Chapter 34.

The foregoing Resolution was adopted by the LPA upon a motion by LPA Member
_____________________and seconded by LPA Member ________________________, and upon being put
to a vote, the result was as follows:

Joanne Shamp, Chair
AYE/NAY
Carleton Ryffel, Vice Chair AYE/NAY
John Kakatsch, Member
AYE/NAY

Bill Van Duzer, Member
Rochelle Kay, Member
Hank Zuba, Member

AYE/NAY
AYE/NAY
AYE/NAY

DULY PASSED AND ADOPTED THIS __________day of MAY, 2011.
Local Planning Agency of the Town of Fort Myers Beach
By:_________________________________
Joanne Shamp, LPA Chair

Approved as to legal sufficiency:

ATTEST:

By:___________________________________
Marilyn W. Miller, Esquire
LPA Attorney

By:__________________________________
Michelle Mayher
Town Clerk

